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Overview of the Association of Environmental Professionals

AEP is a non-profit organization of professionals working to improve their skills as environmental
and resource managers. Since its formation in 1974, AEP has grown to over 1,700 members:
planners, environmental scientists, biologists, lawyers, noise specialists, transportation planners,
paralegals, archeologists, geologists, engineers, visual analysts, and other professionals in
numerous disciplines. There are nine regional AEP chapters covering the following regions:

e Central

Channel Counties
Inland Empire

Los Angeles County
Monterey Bay Area
Orange County

San Diego

San Francisco Bay
e Superior California

AEP is dedicated to the enhancement, maintenance and protection of the natural and human
environment, as well as the continued improvement of the environmental profession and its
members.

AEP’s Mission is to:
e Enhance, maintain and protect the quality of the natural and human environment. (]

e Encourage and carry out research and education, including regular meetings for the benefit of
AEP members, the public and concerned professionals in all fields related to environmental
planning and analysis.

e Improve public awareness and involvement in the environmental planning, analysis and review
process.

e Improve communication and advance the state of the art among people who deal with the
environmental planning, analysis and evaluation. ]

NAEP AFFILIATION

California AEP is affiliated with the National Association of Environmental Professionals and
serves as the California Chapter for NAEP. California AEP members are not obligated to join
NAEP but may do so to receive the additional benefits of NAEP. California AEP’s affiliation with
NAEP provides additional benefits to members of both organizations by fostering networking and
educational opportunities between the two organizations. For additional information about NAEP,
please visit www.naep.org.

AEP MEMBERSHIP CATEGORIES

Full (Individual) Membership

A full (individual) membership includes all of the many services, benefits and discounts of
membership. Depending on your location, you will become a member of the local chapter nearest

XVii



Association of Environmental Professionals 2015 Overview

you and will start to receive the newsletter for that Chapter, which will list AEP activities in your
area. The AEP State Board also provides outlying area support through the Directors at Large, to
keep members in touch with items of interest and to facilitate establishment of new Chapters.

Agency/Corporate Membership

Agency or Corporate Members are provided two or one “floating” membership, respectively.
Corporate Members also receive special recognition at the annual State Conference, a 10 percent
discount on advertising, and a highlighted listing in AEP’s statewide magazine the Environmental
Monitor. Each Chapter may provide additional recognition for Corporate Members. The floating
memberships entitle individuals to attend local chapter activities, regional workshops and the State
Conference at the discounted member rate. NOTE: The agency or company takes responsibility to
notify the appropriate AEP officer regarding which employee will attend a given AEP activity on
behalf of the company.

Emeritus Membership

Emeritus Members are provided full membership benefits at a reduced rate if they have just retired
and have been full AEP members for the past five years.

Young Professionals Membership

Students who have graduated from college within the past two years with a degree in and/or
beginning a career in the environmental field can have the benefits of full membership at this
reduced rate. To qualify, a person must have been a registered student member with AEP the year
before graduation and must supply proof of graduation upon request. This reduced membership rate
can be claimed for up to two years past graduation.

Student Membership

The student membership includes all of the individual membership services and eligibility for the
annual AEP Student Awards Program. Student members must be currently enrolled in 12 units or
more at an accredited school. The State Conference Committee typically offers students reduced
registration rates to the State Conference. In addition, AEP is an excellent resource for internship
opportunities and networking with environmental professionals while seeking employment
opportunities. Contact the local chapter for more information on student benefits and activities.

AEP MEMBERSHIP BENEFITS AND SERVICES

Web Site

AEP’s website is a great resource for members, providing information about upcoming events,
pending legislation and membership information. AEP’s website address is www.califaep.org.

Environmental Monitor

The Environmental Monitor is a quarterly statewide magazine with information on top leaders in
the profession, articles of interest, job opportunities and summaries of state and local chapter
activities. The magazine is recognized throughout the environmental planning profession as an
important source of information.
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Environmental Assessor

The Environmental Assessor is a pull-out of environmental legislative activities for your personal
library. The Environmental Assessor includes information describing the latest environmental
legislation working through the State Senate and Assembly, the status of such legislation, and the
position of AEP on such legislation. It also provides an update from AEP’s State Legislative
Committee and its interaction with and recommendations to the State Legislature.

Local Chapter Activities

Local chapters are governed by the local members with guidance and assistance, as needed, from
the State Board. The local chapters offer a wide range of services and activities, typically consisting
of a regular newsletter, membership meetings featuring top environmental professionals discussing
current environmental topics, and a chance to network with local environmental professionals from
diverse backgrounds and environmental fields. Some chapters engage in educational activities
based upon topical environmental issues and trends.

Environmental Services Bulletin

The Environmental Services Bulletin announces statewide job opportunities. This service also
allows for private consultants to bid on new project contracts.

Annual State Conference

California AEP holds an annual Conference at various locations throughout the state, providing
members with an opportunity to hear leading speakers in the environmental field, improve their
skills, network with people from around the state, and discuss major environmental issues with
experts in the field.

Professional Practice Insurance Discounts

AEP members can receive a discount on general liability and professional liability insurance
through AEP’s partnership with Hilb Rogal & Hobbs PPIB.

Biannual CEQA Workshops

Annual CEQA workshops provide updates of existing and recently adopted CEQA laws and
current court actions. AEP members receive a discount when attending the annual CEQA
workshops at locations throughout the state. The format of the workshops has proven successful,
providing both basic and advanced information.

Membership Certificate
A membership certificate, suitable for framing, is sent to each new AEP member.

Annual CEQA Handbook

AEP annually publishes a CEQA Handbook, including the up to date text of the Statute and
Guidelines, an update of CEQA Legislation and Court Cases, and a comprehensive index. Members
receive a free copy of the CEQA Handbook. Additional copies in hardcopy and electronic (CD)
format are available.
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Legislative Activities

AEP has an active Legislative Committee which closely tracks and responds to proposed CEQA
legislation in order to influence the pending legislation in a positive and meaningful manner.
Current summaries and analysis of the bills are published regularly in the Environmental Assessor
and on AEP’s website.

Regional Area Support

Regional area support ensures representation no matter where you live. Directors-at-Large and
state-sponsored events provide service to all areas within California.

Professional Award Program

The Professional Award Program provides an excellent opportunity for professional recognition of
outstanding achievements and document preparation. AEP offers an awards program, the results of
which are presented at the State Conference.

Association of Environmental Professionals Continuing Education Credit

Members who attend AEP workshops and other events earn special credit. CEQA Workshop
participants are able to count attendance toward continuing education credit requirements under
AICP and MCLE.

Member Services
To contact the AEP Membership Hotline, call (760) 340-4499.

Special Committees

The AEP Board appoints special committees to address issues of concern to its membership.
Committees include the Legislative Committee, the Emerging Issues Committee, and the Climate
Change Committee.

Professional Discounts

AEP is continuously negotiating professional discounts for AEP members to attend U.C. Extension
courses and to obtain professional guidebooks of interest to members. The discounts vary
depending on the event and/or the publisher.
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Membership application forms are also available from your local AEP Chapter
or at www.califaep.org.

NEW/RENEWAL MEMBERSHIP APPLICATION

Please mail this portion along with your check made payable o AEP- c/o Lynne C. Bynder, CMF, Meetings Xceptional, 40747 Baranda Court, Palm Desert, CA 02260
AEP can not imvoice for new memberships. Questions: T50.340.4499. fac 760.674.2479.

www.CalifAEP. arg Online application available at hitp:/wew califaep omyindex. pheToptionscom_ossmsclyiewsregister
First Last Certification Firm/Agency

City State Zip Email,

Daytime Phone No. Ext. Fax

[Check to be OMITTED from the AEP Web Site Directory.  Employment type: [ Mon-Profit [JPrivate [JPublic [JOther

OPlease send me a National Association of Environmental P lonals (NAEF) hip 1.

Card Holder Name ig)
Billing Address City State Zip
Cardtype [JVisa []Mastercard [] Discover Card No. CVCH Exp. Date

[0 1. CEQA/NEPA Compliance O 6. MNoise [ 11. Cultural Resources O1s. phi i y
O 2. Environmental Impact Analysis [ 7. Transportation [012. Growth Management/ [ 16. Environmental Justice

[ 3. Resource Management O 8. Hydrology/Water Regional Planning O 17. Envirenmental Enginearing
[ 4. SelidMHazardous Waste 0] 9. Endangered Species/Biolagy [ 13- Environmental Law/Policy 48 oy

O 5. Air Quality [110. Geology/Seismic 0314. Land Use/Site Planning

CHAPTER REGIONS AND MEMBERSHIP

AEP CODE OF ETHICS - .EI -
1. |will conduct mysa and my work in a manner that will uphold the values, integrity, New Men:t:per APPEGEHON. v s
and respect of the profession. Renewal O
2. 1 will uphold the stated intent as well as the letter of envircomental policies, laws, Change of Address, EtC ... [
and regulations which are adopted by governmental bodies or agencies. ; e - Dlaani DHaA
3. | will ot engage in, encourage, or condone dishanesty, fraud, deced,
i " i the Frap . or use of work Full AEP Member ERET R [+ R— a
red d direction.
DIV by muor urler ' destion AEP Sponsor Member $25000................ ]
4. Lwill fully discions to my empl and my p chients any Govemment/Corporate Sponsors ane provided one Full Membership
athical intarasts which could reasonably ba interprated as a conflict of interest by wihich can “float™ within the sponsor company.
tham or by other affected parties with regard to my professional work, ]
Young Professionals Member $70.00..
5. | will ensure a good faith effort at full discloawre, technical accuracy, scund Must have graduated in 2011 or 2012,
mathodology, clasity, and objectivity in the collection, analysis, nterpretation, and
o by me or under my direction. Emeritus Member $70.00.. e
6. | will achieva and maintain the highest lavel of professional compstency, for mysalf Must have been a full member within the last 5 years.
and roquire tha same for those | supervise,
AEP Full Time Student Member $35.00..

Flease include current student schedule showing 12 units or more with spplication.

Signansh Banowlecons 1 Lodeenianding B Beckciance of M AEF Code o ENica § Prolissonal Gancuet Guekings

OFFICEUSEONLY Co.—_ P Dute Amount Chack#. [ 1. Channel Counties [ 6. Orange County

2. Inland Empire O 7. San Dicgo
Contibutions of gifts 1o AEP ore et tax deductible 8s chartable contributions for incoms 1 [ 3. Los Angeles [ & San Franciseo Bay Area
purpates. However, they may be tax deductible as ordinary and necessary b By ?
subject 10 restricBons imposad as a resut of actiities. AEP estimates that the O 4 Mon Bay 09 Central
nondeductibie portion of your duss allocable to lobbying is 5%, [ 5. Superior California
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Summary of Key 2014 CEQA Court Cases

By Terry Rivasplata of ICF International

The following discussions of California court decisions are very brief summaries of CEQA cases
from 2014 and are certainly no substitute for legal advice. For more detail and interpretation, please
consult your legal counsel.

California Clean Energy Committee v. City of Woodland (April 1,2014) __ Cal. App.4™

The project at issue (known as Gateway Il1) began as a 154-acre regional commercial center with
approximately 808,000 square feet of retail space, three hotels, restaurants, an auto mall, and
100,000 square feet of office space on agricultural land at the edge of existing urbanization. The
Woodland City Council significantly scaled back the size of Gateway Il with its approval.

The EIR prepared for Gateway Il concluded that it would result in “urban decay” in both the
downtown and the city’s existing regional mall, and identified five mitigation measures to reduce,
but not fully avoid, that impact. The draft EIR considered a mixed-use alternative consisting of a
smaller site with a local-serving commercial “town center,” a 100-unit multi-family residential
component, 200,000 square feet of commercial space, and two auto dealerships. This alternative
was rejected as economically infeasible. The EIR addressed the energy impact of the proposed
project, noted that the project would be consistent with California Building Standards and Green
Building Standards, and concluded that it would have a less than significant impact regarding the
“wasteful, inefficient, or unnecessary consumption of energy.”

The California Clean Energy Committee (CCEC) challenged the EIR and the trial court decided in
favor of the City. The Court of Appeal reversed that decision in the published portion of its
decision. CCEC successfully argued that the City’s mitigation measures are insufficient to reduce
the urban decay that will be caused by the project, the City failed to give meaningful consideration
to feasible project alternatives such as the mixed-use alternative, and the final EIR did not properly
identify and analyze potentially significant energy impacts generated by the project.

Center for Biological Diversity v. Department of Fish and Wildlife (March 20, 2014)
Cal.Appa™
[Accepted for review by California Supreme Court, not citable.]

CBD challenged the EIR certified by CDFW for approval of the Newhall Ranch Resource
Management and Development Plan, Spineflower Conservation Plan, Master Streambed Alteration
Agreement, and two related incidental take permits. One of the incidental take permits was for the
spineflower, the other was a multi-species permit that included incidental take of several bird
species. The Spineflower Conservation Plan, which extended beyond the boundaries of the specific
plan, required the establishment of spineflower preserves and buffer areas, to be maintained in
perpetuity. The resource management plan included specific provisions that were intended to avoid
impacts on the unarmored three-spine stickleback, a native fish.

These approvals relate to development of the Newhall Ranch in Los Angeles County under the
previously adopted specific plan for this new community. Build-out of the specific plan will
eventually result in a mixed-use community with a population of approximately 58,000. An EIR
was certified for the specific plan and the present EIR relied to some degree on the studies and
analyses prepared for that earlier document.

The trial court set aside the EIR; the Court of Appeal emphatically reversed that decision. The
Court’s decision emphasizes the importance of documentation of impacts and mitigation, and
points out the deference given to agencies when an EIR has been prepared in cases where there are
differences between experts.
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Citizens Against Airport Pollution v. City of San Jose (July 2, 2014) 227 Cal.App.4™ 788

The City amended its international airport’s Airport Master Plan (AMP) to change the size and
location of future air cargo facilities, replace air cargo facilities with general aviation facilities, and
modify two taxiways to provide better access for corporate jets. These amendments were prompted
by reductions in the projected level of air passenger, air cargo, and general aviation, as well as an
actual decrease in the annual number of passengers served. To comply with CEQA, the City
adopted the eighth addendum to the 1997 EIR certified for the AMP. A supplemental EIR for the
airport was certified in 2003.

CAAP sued, alleging that as a matter of law the amendments to the AMP constitute a new project
and therefore an addendum cannot be used. They further alleged that the amendments required
preparation of an EIR to address the amendments’ noise, greenhouse gas emissions, toxic air
contaminants, and burrowing owl habitat impacts. The Court of Appeal decided in favor of the
City.

Citizens for a Sustainable Treasure Island v. City and County of San Francisco (July 7, 2014)
227 Cal.App.4" 1036

The City approved plans and ordinances for the conversion of the former naval station on Treasure
Island to a mixed-use community, including up to 8,000 residences; commercial/retail space;
offices; hotels; public utilities; parks, playgrounds, and public open spaces; a new ferry terminal
and intermodal transportation hub; and a K-8 school. The project will also restore and reuse historic
buildings on the island. The City certified an EIR for the project.

CSTI sued, claiming that the EIR should have been a program EIR rather than a project EIR, that
the project description was insufficiently accurate and stable, and that significant new information
received during the draft EIR review period necessitated recirculation of the EIR. The trial court
denied CSTI’s writ. This appeal followed. The Court of Appeal decided in favor of the City.

Citizens for Environmental Responsibility v. State of California ex rel. 14™ District Agricultural
Association (March 26, 2014) __ Cal.App.4"
[Accepted for review by California Supreme Court, not citable.]

At issue in this case was a proposal by the Santa Cruz County Sheriff’s Association to hold a three-
day rodeo at the Santa Cruz County fairgrounds to benefit children’s programs. The application
included improvements to the fairgrounds and contemplated future rodeos. The fair board (i.e., the
14"™ District Agricultural Association) approved the project in 2010, finding that it was exempt
from CEQA under the Class 23 categorical exemption. That exemption applies to normal
operations of existing facilities for public gatherings “where there is a past history of the facility
being used for the same or similar kind of purpose.” After a disagreement with the sponsors, the
board later rescinded its approval. It ultimately approved a two-day rodeo in 2011, with no
proposed changes to the fairgrounds.

The proposed two-day event was expected to attract 1,500 spectators. Up to 500 horses would be
involved, with about 100 on the grounds at any given time, and up to 250 cattle, with about 50 on
the grounds at any time. The second approval included an analysis supporting the applicability of
the Class 23 exemption. The second approval is the subject of this lawsuit.

Separate from the rodeo proposal, in 2009 the Central Coast Regional Water Quality Control Board
(CCRWQB) found that Salsipuedes and Corralitos Creeks, to which the fairgrounds drain, are
impaired water bodies as a result of human and animal coliform bacteria discharged to those creeks.
The CCRWQB imposed requirements to use management practices to control discharges and to
monitor and report progress on implementing those practices. In 2010, the Fairground formalized
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its prior manure manage practices in a written Manure Management Plan (MMP) to satisfy the
CCRWQCB’s requirements.

Citizens for Environmental Responsibility argued that the MMP constituted a mitigation measure
for the rodeo project and that the “unusual circumstances” exception applied in this situation, both
of which precluded the use of a categorical exemption. The trial court decided in favor of the
Agricultural Association. The Court of Appeal upheld that decision.

Citizens for Green San Mateo v. San Mateo County Community College District (June 17, 2014)
226 Cal. App.4" 1572

In 2006, the District adopted a comprehensive Facilities Master Plan setting out renovations,
demolitions, and construction of buildings, parking, roads, and outdoor spaces on the College of
San Mateo campus. The District adopted a mitigated negative declaration (MND), disclosing the
potential impacts of these activities. The MND noted that the project would include the removal of
trees, but that this impact would be compensated for by the planting of replacement trees and
vegetation around the new and renovated buildings and elsewhere on campus. The MND concluded
that this impact would be less than significant.

In late 2010 and early 2011, after a public hearing awarding a contract for a portion of the Master
Plan construction work (including tree removal), the District’s contractor removed and trimmed
numerous trees in the campus’ North Gateway Area. After expressing concern over the tree cutting
in January, Citizens filed suit in July 2011, challenging the tree removal. The trial court held in
favor of Citizens and this appeal followed.

The Court of Appeal found in favor of the District. The District had argued in trial court that
Citizens’ challenge was time-barred by virtue of being filed long after the notice of determination
(NOD) for the Master Plan was filed in 2007. Under CEQA, a lawsuit must be filed within 30 days
of the filing of an NOD or, if no NOD was filed, within 180 days of the project decision.

Citizens challenged the tree removal and not the original approval of the Facilities Master Plan, on
the theory that the tree removal was not contemplated in the original MND. Under this line of
reasoning, the NOD filed in 2007 did not establish CEQA’s 30-day statute of limitations. Instead,
Citizens claimed that the actual observation of tree removal in January 2011 started a 180-day
statute of limitations. The Court disagreed.

Citizens for the Restoration of L Street v. City of Fresno (August 29, 2014) 229 Cal.App.4™ 340

The City approved a residential infill project consisting of 28 two-story townhomes on a site
containing two homes built in the early twentieth century. One of the homes had previously been
designated as a “Heritage Property” by the city’s Historic Preservation Commission; the other had
no historical listing because of its prior loss of integrity as a historical building. The designated
home was vacant and in an advanced state of disrepair. The project site is within an area that had
been studied as a possible historic district, but had never been formally designated as such. The
City considered the potential historic significance of the two homes, concluded that they were not
significant, and prepared a Mitigated Negative Declaration (MND) for the project.

The Historic Preservation Commission held a public meeting on the project and adopted the MND
along with findings regarding the lack of historic resources. The City Council subsequently upheld
the Commission’s findings regarding the historic significance of the homes and approval of the
MND. Citizens sued, alleging that there was a fair argument that the project may have a significant
effect on historical resources and that an EIR should be prepared. The trial court held that the
Preservation Commission was not authorized to approve the MND and that the Council’s decision
did not cure this defect. The trial court ordered the demolition permit vacated and directed the
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Council to conduct a new hearing on the MND. It did not mandate preparation of an EIR. In the
meantime, both homes were demolished.

The City appealed the holding that it could not delegate CEQA authority to the Preservation
Commission; Citizens cross-appealed to challenge the trial court’s decision not to require an EIR.
The Court of Appeal decided against the City in the first instance, and in the City’s favor on the
second. On the issue of whether there was a fair argument sufficient to require preparation of an
EIR, the Court held that CEQA did not intend the fair argument to apply to the lead agency’s initial
determination of the historic significance of a resource.

Citizens Opposing a Dangerous Environment v. County of Kern (July 25, 2014) 228 Cal.App.4™
360

The County prepared an EIR for a proposed rezoning and use permit to authorize a wind farm and
associated concrete batch plant in the Tehachapi area. The proposed wind turbines would be
500 feet tall. Potential safety hazards related to existing aircraft and glider use at the nearby Kelso
Valley airport were identified in the EIR and Mitigation Measure (MM) 4.8-8 required the
windfarm developer to obtain prior to the issuance of building permits a “Determination of No
Hazard to Air Navigation” from the Federal Aviation Administration (FAA), including written
concurrence from the military, for each wind turbine to be installed. The County concluded that the
measure reduced this impact to a less than significant level. The EIR also examined three
alternatives: no project, relocation to the San Gorgonio Pass area, and reduced number of turbines.

During public review, the owner of the Kelso Valley airport (KVVA) submitted comments regarding
the windfarm’s hazards for gliders using the airport. Locating the towers on ridges that are used for
lift by glider pilots, combined with gliders’ shallow descent ratio, would effectively block safe
access to the airport. The County responded that this would be avoided by the FAA review of each
turbine (noting that the FAA’s review process was outside the County’s control), certified the EIR,
and approved the project. Additionally, the applicant submitted expert testimony asserting that
FAA had already issued preliminary no hazard determinations after review of the airport and that
the project complied with FAA regulations.

CODE sued, alleging that the EIR was inadequate. The trial court decided in the County’s favor.
The Court of Appeal upheld the adequacy of the EIR.

On appeal, CODE carried forward the following claims: (1) federal aviation law did not preempt
the County from identifying and imposing feasible alternatives and/or mitigation measures on the
Project to avoid or eliminate the Project’s admitted potentially hazardous impacts on KVA; (2) the
County’s responses to CODE’s comments on the EIR and the Project didn’t comply with CEQA
and the Guidelines; (3) the County’s finding that MM 4.8-8 reduces the Project’s admitted
potentially hazardous aviation impacts on KVA to a level of insignificance was unsupported by
substantial evidence; (4) the County improperly rejected CODE’s suggested feasible alternatives
and mitigation measures to eliminate the Project’s potential impact on aviation; and (5) no
substantial evidence in the administrative record supports the County’s rejection of the EIR’s
environmentally superior alternative.

Cleveland National Forest Foundation v. San Diego Association of Governments (Nov. 24,
2014) _ Cal.App.4™__

This case concerns a challenge to adequacy of the program EIR (PEIR) certified for SANDAG’s
2011 Regional Transportation Plan/Sustainable Communities Strategy (RTP/SCS). SANDAG was
the first regional government to adopt an SCS after the passage of the Sustainable Communities
and Climate Protection Act (SB 375) in 2008. An SCS is intended to establish land use policies
complementary to regional housing needs and transportation investments that will help reduce
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regional greenhouse gas (GHG) emissions from autos and light trucks. The California Air
Resources Board (CARB) is responsible for setting regional the GHG reduction target to be met by
the SCS. SANDAG’s GHG emissions reduction target is 7% by the year 2020.

SANDAG’s RTP/SCS is fundamentally a plan for long-term transportation investments within the
San Diego region, identifying transportation projects that will receive a share of an estimated $214
billion in financing that will be available over the next several decades. Under SB 375, the
RTP/SCS must also identify a land use pattern that in conjunction with transportation investments
and local planning decisions will meet the region’s GHG emissions reduction target.

The RTP/SCS EIR was invalidated by the trial court, largely on the issue of GHG emissions
reduction. The Court of Appeal upheld that decision in a 2-1 opinion, along with a number of cross-
appeals. This case is marked by a lengthy, stinging dissent that characterizes the majority opinion
as “judicial interference.”

Coalition of Adequate Review v. City and County of San Francisco (Sept. 15, 2014)
Cal.App.4™

This case is about the recovery of costs for the record of proceedings. CEQA cases are based on the
administrative record that was before the public agency at the time it made its decision on the
project. The plaintiff in a CEQA lawsuit may elect to prepare the administrative record, using the
information available in the records of the public agency, that is to be used by the Court in its
deliberations.

The City won a CEQA case brought by the Coalition and filed a claim of $64,144, primarily to
cover its costs for preparing a supplemental record of the proceedings. The trial court denied the
City’s claim for costs on two grounds: first, because the Coalition had elected to prepare the record
themselves, as allowed by CEQA’s record preparation statute (Public Resources Code Section
21167.6(b)(2)), and second, because the court feared a sizeable cost award to the defendant would
have a chilling effect on lawsuits challenging important public projects. The Court of Appeal found
that “[n]either rationale is a legally permissible basis for denying record preparation costs to the
City.” The Court granted the City its costs for preparing the supplemental record, denied claimed
costs for responding to petitioners’ document requests, and sent the case back to the trial court for
final disposition of copying, postage, and express delivery costs.

Foothill Communities Coalition v. County of Orange (January 13, 2014) 222 Cal.App.4™ 1302

This case arose over the County’s establishment of a new zoning definition for senior residential
housing, which it applied to the project site. Foothill claimed that applying this to a site while other
surrounding sites did not have the same allowed uses amounted to illegal “spot zoning.” Coalition
also challenged the EIR for the project. The trial court decided in favor of Foothill, but declined to
act on the CEQA challenge because it had overturned the project. The Court of Appeal reversed the
judgment, finding in favor of the County.

Friends of the Eel River v. North Coast Railroad Authority (Sept. 29, 2014) 277 Cal.App.4th 832
[Accepted for review by California Supreme Court, not citable.]

The North Coast Railroad Authority (NCRA) entered into a contract with the Northwestern Pacific
Railroad Company (NWPRC) that allows NWPRC to provide freight service on tracks controlled
by NCRA. NCRA is a public agency established under state law (Government Code section 93000
et seq.). Its enabling statute identifies Humboldt, Mendocino, Sonoma, and Trinity Counties as
NCRA’s service area. It authorizes NCRA “to provide rail passenger and freight service within
those counties.” NCRA certified an EIR in conjunction with its approval of the NWPRC contract.
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Friends of the Eel River and Californians for Alternatives to Toxics (together, FOER) brought suit
to challenge NCRA’s certification of the EIR and approval of NWPRC'’s freight operations. The
trial court denied the petitions for writ, concluding that CEQA review is actually preempted by the
Interstate Commerce Commission Termination Act (ICCTA). The ICCTA grants the federal
Surface Transportation Board (STB) exclusive jurisdiction over rail operations. STB must give its
permission before a rail carrier can operate. This exclusive federal jurisdiction preempts CEQA.
Subsequently, NCRA rescinded its EIR certification.

On appeal, FOER argued that the ICCTA preempts only the “regulation” of rail transportation, not
CEQA’s applicability. They further claimed that NCRA was required to prepare a CEQA analysis
of the rail operations and related repair/maintenance activities as part of an agreement to receive
Transportation Congestion Relief Program funds and as part of a settlement of an earlier lawsuit
over the rail line and could not later claim federal preemption. FOER also claimed that the EIR
improperly “segmented” the project, given that additional rail operations were contemplated on
other sections of the line. The Court of Appeal rejected all of these claims.

Lotus v. Department of Transportation (Jan. 30, 2014) 223 Cal.App.4" 625

Caltrans prepared an EIR for its proposed project to “adjust” the alignment of Highway 101
through Richardson Grove State Park to accommodate trucks of federal standard length. The road
adjustments included realignment, curve corrections, shoulder widening, culvert replacement, and
repaving. The state park is centered on a grove of old growth redwoods, and a major concern about
the project was its potential to remove or damage redwoods along the Highway 101 alignment.
Although no old growth redwoods were proposed to be removed, the EIR found that six smaller
redwoods would be taken out and that scores of old growth and smaller redwoods would be
affected by excavation and fill activities occurring within their root zones. In keeping with
Caltrans’ usual practice, the EIR described “avoidance, minimization, and/or mitigation measures”
that had been incorporated into the project to mitigate its impacts on redwoods. The EIR identified
nine such measures addressing the methods of excavation in root zones, watering regimes, plant
care, fill management, and replanting methods. The EIR concluded that the project would not result
in significant effects on redwoods.

Lotus sued Caltrans, alleging that the department had failed to comply with CEQA. The trial court
decided in Caltrans’ favor, but noted that Caltrans may not have fully complied with CEQA in
using avoidance, minimization, and/or mitigation measures in place of standard mitigation
measures. The Court of Appeal rejected most of Lotus’ challenge, but in the published portion of its
opinion, held that the EIR had failed to properly evaluate the project’s impacts on the roots of old
growth redwoods along the highway alignment. It sent the case back to the trial court for further
consideration.

North Coast Rivers Alliance v. Westlands Water District (July 3, 2014) __ Cal.App.4"

The Westlands Water District contracts with the Bureau of Reclamation for delivery of agricultural
water from the Central Valley Project. In 2012, Westlands entered into a two-year interim renewal
contract with Reclamation that continued the existing water delivery contracts in advance of
expected new 25-year renewal contracts. Westlands had previously entered into a three-year
interim renewal contract in 2007 and a two-year interim contract in 2010.

The Bureau is required, upon request, to renew existing long-term water service contracts for up to
25 years under the provisions of the 1992 Central Valley Project Improvement Act (CVPIA).
However, no renewal can be approved until the Bureau has prepared a programmatic
Environmental Impact Statement (PEIS) examining the impacts of implementing the CVPIA,
including renewal of water service contracts. The CVPIA provides that until the PEIS is completed,
the Bureau is authorized to enter into serial interim renewal contracts with its contractors.
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Westlands entered into the 2012 interim contract because the Bureau had not yet completed the
PEIS that is a prerequisite to enter into a new long-term contract. Westlands found that the interim
contract was exempt from CEQA under the statutory exemptions for ongoing activities that were
approved before CEQA was enacted on November 23, 1970 (CEQA Guidelines Section 15261) and
rate-setting (Section 15273), and the categorical exemption for existing facilities (Section 15301).

North Coast brought suit, alleging that Westlands had failed to comply with CEQA because there is
no CEQA exemption that applies to the interim contract. The Court of Appeal ruled in favor of
Westlands, upholding the exemptions.

Paulek v. California Department of Water Resources (Oct. 31, 2014) __ Cal.App.4™

The DWR certified an EIR for its approval of the Perris Dam Remediation Project. Perris Dam was
found to be structurally deficient in a 2005 report and the project constituted the improvements
needed in order that it could withstand future seismic events. The Draft EIR addressed three
activities: (1) remediating structural deficiencies in the dam, (2) replacing the dam’s outlet tower,
and (3) creating a new “Emergency Outlet Extension.” The first two were recommended in the
2005 report; consideration of replacing the existing emergency outlet came up when it was found
that although the spill area had been empty of structures when the dam was built, it was now
covered by houses. In response to comments on the DEIR, DWR decided to undertake a separate
CEQA process for the emergency outlet extension and the Final EIR considered only the first two
activities.

Paulek participated at the public workshop on the DEIR held by DWR; he also signed a letter from
a conservation group raising issues about the Draft EIR’s adequacy. He brought suit against DWR
after approval of the revised project. The trial court held that Paulek had standing to bring suit, but
dismissed his claims on their merits. The Court of Appeal upheld this decision.

Picayune Rancheria of Chukchansi Indians v. Brown (Sept. 24, 2014) __ Cal.App.4th __

Under the federal Indian Gaming Regulatory Act, the Secretary of the Interior may determine that
the establishment of tribal gaming on newly acquired lands would be in the best interest of the tribe
and not detrimental to the surrounding community. The Governor must concur in this determination
for it take effect.

The Department of the Interior notified Governor Brown in 2011 that it had reached such a
determination for lands to be acquired by the North Fork Tribe and asked the Governor for his
concurrence. Despite the request of the Picayune Tribe and others that he prepare an EIR before
acting, the Governor issued a concurrence and executed a tribal-state gaming compact with the
North Fork Tribe.

The Picayune Tribe sued, alleging that the Governor is a “public agency” for CEQA purposes and
that his action in concurring with the Secretary of the Interior’s determination is a project subject to
CEQA review. The Court of Appeal found that, as a matter of law, the Governor is not a public
agency for CEQA purposes.

Property Reserve v. Superior Court of San Joaquin County (March 13, 2014) __ Cal.App.4™

This case does not directly involve CEQA. However, it addresses the ability of a public agency to
access property for environmental surveys. The extent to which this decision may restrict typical
environmental surveys is unclear, given that it involves surveys being undertaken pre-
condemnation and with rather extensive work periods.

The Department of Water Resources (DWR) proposed to conduct geotechnical studies of the
potential tunnel alignment, as well as environmental surveys. The environmental surveys were “to
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determine and document each parcel’s botany and hydrology; the existence of sensitive plant and
animal species; the existence of vernal pools, wetlands, and other animal habitat; the existence of
cultural resources and utilities; and the parcel’s recreational uses. Personnel would also map the
properties using aerial photography and large targets secured by stakes. Personnel would take
minor soil samples, and they would observe and trap certain animal species. They would access the
properties by motor vehicle, on foot, and by boat when necessary.”

DWR filed a master petition pursuant to Code of Civil Procedure Section 1245.010 et seq. (the pre-
condemnation entry statutes of Eminent Domain Law) to obtain the rights of entry to conduct the
surveys. The petitions affect more than 150 owners of more than 240 parcels in San Joaquin,
Contra Costa, Solano, Yolo, and Sacramento Counties. The plaintiff sued to stop entry to these
parcels. The entry orders allowed surveys taking up to 66 days, over a one-year period, by as many
as eight people at a time per owner. Biological surveys could also involve trapping, with traps
being left on the subject property during the survey.

The trial court authorized entry for purposes of environmental studies, but not for geotechnical
surveys (which involve boring and then plugging bores with grout). It ruled that “the activities
constituted a taking or damaging, and the entry statutes were unconstitutional if used to take or
damage property. The court stated the State had conceded its geological borings would result in a
taking or damaging of property, and the court so found. It further found that the entry statutes did
not comply with article I, section 19, subdivision (a), of the California Constitution (Section 19(a)),
the state constitutional provision limiting the use of eminent domain, and thus they could not be
used to authorize the State’s proposed taking or damaging of property. The entry statutes failed to
satisfy Section 19(a) because the court proceeding they authorized was not an ‘eminent domain
proceeding’ as referenced in Section 19(a) that provided the affected landowners with all of their
constitutional rights against the State’s exercise of eminent domain authority, including the right to
a jury determination of just compensation.”

In a split decision, the Court of Appeal concluded that in the situation before them, that both types
of studies constituted takings.

Protect Agricultural Land v. Stanislaus County Local Agency Formation Commission (January
29, 2014) 223 Cal.App.4™ 550

The City of Ceres (City) approved the West Landing Specific Plan and certified an EIR for the
project prior to applying for approval of a sphere of influence amendment and related annexation of
the 960-acre site to the City. The project’s EIR identified significant environmental impacts that
could not be mitigated to a level of insignificance, including impacts on agricultural land. The City
adopted the required findings and statement of overriding considerations. The City then applied to
the LAFCO, which approved its applications based on the City’s EIR.

After the LAFCO approved the City’s applications, Protect Agricultural Land (PAL) sued the
LAFCO, alleging that the approval of modifications to the City’s sphere of influence and the
annexation violated CEQA and the Cortese-Knox-Hertzberg Local Government Reorganization
Act of 2000, which governs annexations and sphere of influence modifications. In response, the
LAFCO and City filed a demurrer, contending that Government Code section 56103 requires
challenges to a LAFCO’s approval of an annexation and a change in a sphere of influence be
brought as a “reverse validation action” and that PAL failed to comply with the summons and
publication procedures required by the statutes governing validation actions (Code of Civil
Procedure section 860 et seq.). The trial court treated the demurrer as a motion for judgment on the
pleadings and granted the motion without leave to amend. PAL appealed.

The Court of Appeal interpreted section 56103 to mean that lawsuits seeking to set aside a LAFCO
approval of this type, whether brought under CEQA, the Cortese-Knox-Hertzberg Act, or both, are
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subject to the procedural requirements applicable to reverse validation actions. The Court found
that PAL failed to comply with those procedural requirements. Therefore, pursuant to Code of Civil
Procedure section 863, dismissal of PAL’s action was required “unless good cause for such failure
[wa]s shown.” The Court’s review of the appellate record satisfied it that the trial court’s express
and implied findings regarding good cause were supported by substantial evidence.

Regarding the CEQA claim, the Court found that in making that claim, PAL was attempting to
invalidate the LAFCO’s action. As such: “Section 56103 applies to CEQA claims that seek to
invalidate a LAFCO’s approval of an annexation or a modification of a sphere of influence and,
therefore, the procedures applicable to a reverse validation action apply to those particular types of
CEQA claims against a LAFCO.” The Court affirmed the judgment of the trial court.

Roberson v. City of Rialto (June 17, 2014) __ Cal.App.4"

Rialto approved general plan and specific plan amendments to allow construction of a large
commercial retail center on the basis of an EIR. Roberson sued the City, alleging that the notice of
the project’s initial hearing before the City Council was flawed (it allegedly failed to note the
Planning Commission’s recommendation for approval) and therefore the approvals were invalid.
The trial court denied Roberson’s claim and this appeal followed.

The City argued to the Court of Appeal that the defective notice claim is barred by the doctrine of
“res judicata,” because the same claim had been litigated on its merits and a final decision rendered
in the previous case of Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208
Cal.App.4th 899, 916-921, where Roberson had a relationship with the plaintiff in that action,
Rialto Citizens for Responsible Growth. The City also asked for sanctions. The Court agreed on the
first point.

Rominger v. County of Colusa (Sept. 9, 2014) __ Cal.App.4"

The County approved a 16-parcel tentative tract map (TTM) on a 159-acre site zoned for industrial
use located in an agricultural area. The County believed that the TTM was not subject to CEQA on
the theory that approval would not actually be approving any specific development. Nonetheless,
the County adopted an MND, claiming it was for informational purposes only, not because the
project was subject to CEQA.

Rominger sued, alleging that the TTM was subject to CEQA, the MND review period was too
short, the MND was flawed for failure to examine reasonably foreseeable future development, and
an EIR should be prepared. The Court of Appeal held that, pursuant to Public Resources Code
Section 21080, which identifies “the approval of tentative subdivision maps” as a CEQA project, a
TTM is a CEQA project as a matter of law. The Court rejected the County’s claim that the
“common sense” exemption should apply. With approval of a subdivision map allowing the
independent sale of the 16 parcels, development is a reasonable probability and therefore the
County cannot “see with certainty” that the project would have no possibility of resulting in an
environmental impact. The Court also invalidated the MND on fair argument grounds and required
the County to prepare an EIR.

Saltonstall v. City of Sacramento (Nov. 20, 2014) __ Cal.App.4"

Saltonstall is an opponent of the City’s efforts to build a new downtown arena (the Entertainment
and Sports Complex or “ESC”) for the Sacramento Kings basketball team. In 2013, as part of the
push to keep the Kings from moving to Seattle, the Legislature passed SB 743, which, among other
things, created special provisions for CEQA litigation that might arise over the proposed ESC
(Public Resources Code Section 21168.6.6).
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This decision upheld the special provisions. Saltonstall argued that the shortened schedule for
judicial review created by Section 21168.6.6 was unconstitutional interference by the Legislature in
the operations of the Judicial Branch, and therefore in violation of the separation of powers. The
Court dismissed this line of argument.

San Francisco Beautiful v. City and County of San Francisco (May 30, 2014) __ Cal.App.4™

San Francisco approved AT&T’s proposal to install 726 telecommunications utility boxes on city
sidewalks to serve its expanded fiber optic network. In its application, AT&T avoided placing
boxes in historic districts, promised to work with the City to screen the boxes, proposed a graffiti
hotline that would alert AT&T personnel to remove graffiti, proposed setbacks from corners and
pedestrian access, and promised to site boxes so as not to obstruct views of traffic signs and signals.
The City’s approval was based on a Class 3 CEQA exemption (15303—new construction of small
structures).

San Francisco Beautiful brought suit, alleging that the City’s use of the Class 3 exemption was
wrong as a matter of law. In relevant part, Section 15303 establishes an exemption for: “limited
numbers of new, small facilities or structures; installation of small new equipment and facilities in
small structures.” They argued that this exemption could not apply in this case because (1) 726
boxes is not “limited numbers,” and (2) “small structures” is intended to apply only to existing
small structures. The Court of Appeal decided in favor of the City.

Save the Plastic Bag Coalition v. City and County of San Francisco (Jan. 3, 2014)
222 Cal.App.4™ 863

The City enacted the state’s first municipal ban on the use of plastic grocery bags in 2007. In 2012,
the City amended its ban to cover a wider range of retail stores, finding that this action was exempt
from CEQA under the Class 7 and 8 categorical exemptions (regulatory actions for the protection
of the environment). During deliberations on the ordinance, the City amended the proposed charge
on single-use check-out bags from 25 cents to 10 cents. The Save the Plastic Bag Coalition sued,
alleging that the California Supreme Court’s decision in Save the Plastic Bag Coalition v. City of
Manhattan Beach (2011) 52 Cal.4th 155 (negative declaration for city’s plastic grocery bag ban
upheld) precluded any city larger than Manhattan Beach from relying on a categorical exemption
for an ordinance restricting the use of plastic bags. The Coalition argued that the Class 7 and 8
exemptions could not be applied in this instance because they apply only to regulatory actions, not
legislative actions (i.e., adoption of an ordinance). The Coalition claimed that there was a fair
argument that “unusual circumstances” exist that require preparation of an EIR. The City prevailed
in the trial court. The Court of Appeal affirmed the decision of the lower court.

Sierra Club v. County of Fresno (May 27, 2014)
[Accepted for review by California Supreme Court, not citable.]

Fresno County approved “Friant Ranch,” a proposed master-planned, age-restricted community
located on 942 acres of grazing land near the unincorporated community of Friant. The approval
included a General Plan amendment to expand the boundaries of the Friant Community Plan to
include the project site. The EIR certified for the project also analyzed the impacts of the related
wastewater treatment plant and disposal facilities. The treatment plant and disposal/storage area for
treated wastewater would be located adjacent to the San Joaquin River.

The Sierra Club’s lawsuit claimed that the project is inconsistent with the County General Plan’s
policies and therefore should not have been approved, and that the EIR’s analysis of wastewater
disposal and air quality were inadequate. The Court of Appeal found that the County had properly
interpreted its General Plan policies, but set aside the project approval and ordered that the County
prepare a revised EIR before proceeding with reconsideration of the project.
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Sierra Club v. County of San Diego (Nov. 25, 2014) __ Cal. App.4™

San Diego County adopted a new General Plan in 2011. Mitigation Measure CC-1.2 in the General
Plan’s EIR committed the County to preparing a climate action plan (CAP). On the basis of that
mitigation measure and its prospective compliance with reduction goals of Assembly Bill 32 and
the “Executive Order S-3-05 trajectory,” the EIR concluded that the General Plan’s impact would
be less than significant. The CAP was to include detailed GHG reduction targets, deadlines for
achievement, and “comprehensive and enforceable GHG emissions reductions measures” that
would provide a 17% reduction in GHG emissions from County operations and a 9% reduction in
community GHG emissions by 2020.

The County proceeded to draft the CAP and adopted it in 2012 on the basis of an addendum to the
General Plan EIR. The CAP included thresholds for determining the significance of individual
projects” GHG emissions. The Sierra Club challenged the adequacy of the CAP and thresholds in
meeting the requirements of Mitigation Measure CC-1.2, and the adoption of an addendum rather
than a more intensive CEQA analysis. The trial court decided in favor of the Sierra Club that
adoption of a CAP that did not meet the requirements of Mitigation Measure CC-1.2. The Court of
Appeal upheld the lower court’s decision.

Town of Atherton v. California High-Speed Rail Authority (July 24, 2014) 228 CaI.App.4th 314

The Town successfully challenged the adequacy of the 2008 Program EIR/EIS (PEIR/EIS)
prepared for the High Speed Rail (HSR) San Francisco Bay Area to Central Valley segment.
Consistent with the writ of mandate in that case, the Authority prepared a revised PEIR/EIS and
certified it as a final document for that segment of the HSR. This case is the Town’s challenge to
the adequacy of the revised PEIR/EIS.

The Town alleged that the revised PEIR/EIS: (1) provides an inadequate analysis of where to
elevate the HSR track along the San Francisco Peninsula; (2) uses a flawed revenue and ridership
model; and (3) has an inadequate range of alternatives, specifically because it rejects an alternative
proposed by an expert consulting company (Setec) hired by project opponents. The Authority
requested that the court dismiss the case on the theory that the project is subject to the jurisdiction
of the federal Surface Transportation Board (STB) and that CEQA is preempted by this federal
jurisdiction. The Court held that CEQA is not preempted by the jurisdiction of the STB. The Court
of Appeal then upheld the PEIR/EIS.

Tuolumne Jobs and Small Business Alliance v. Superior Court of Tuolumne County (Aug. 7,
2014) 59 Cal.4™ 1029

The City of Sonora approved the expansion of its existing Walmart to a Walmart Supercenter in a
rather novel way. Rather than pursuing a development permit to conclusion, Walmart collected
sufficient voter signatures (over 15% of the city’s registered voters) to qualify an initiative
ordinance for the City ballot. The ordinance proposed to establish a specific plan applicable to the
Walmart site enacting the necessary zoning regulations to allow the expansion. The City Council
(Council) held a public hearing on the qualified initiative and, as provided under Elections Code
Section 9214 (requiring the City to either [1] adopt the ordinance, [2] place it on the ballot at a
special election, or [3] order a report on the proposal prior to either adopting it or placing it on the
ballot), chose to adopt the initiative ordinance. This effectively approved the Walmart project
without completing the EIR or hearing process that had been started prior to the submittal of the
voter signatures.

The Alliance brought suit alleging that: the Council’s action violated CEQA because it was
distinguishable from the situation where a voter initiative goes to election (voter initiatives taken to
election are not subject to CEQA); the initiative was inconsistent with the Sonora General Plan; and
the initiative would both improperly limit the power of future city councils and enact an
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administrative rather than legislative act (the initiative power extends only to legislative actions, not
administrative ones). The Court of Appeal held in favor of the Alliance, expressing its concern that
“[d]evelopers’ strategy of obtaining project approvals without environmental review and without
elections threatens both to defeat CEQA’s important statutory objectives and to subvert the
constitutional goals of the initiative process.” (emphasis in original)

The California Supreme Court reversed this decision, holding that the clear language of Section
9214 precludes the application of CEQA to a voter-qualified initiative submitted to the City
Council for action.
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Summary of Key 2014 CEQA Legislation

By Terry Rivasplata of ICF International

The following are summaries of the CEQA-related bills that were signed into law in 2014. All the
signed legislation will take effect January 1, 2015, unless otherwise noted. The texts of these bills
and any Legislative committee analyses can be found at http://www.leginfo.ca.gov/bilinfo.html.
The acronym “PRC” is used for references to the Public Resources Code.

AB 52 (Gatto). AB 52 creates a formal role for California Native American tribes in the CEQA
process by creating a formal consultation process and establishing significant impacts on “tribal
cultural resources” as significant environmental impacts. New PRC Section 21084.2 states that:
“[a] project with an effect that may cause a substantial adverse change in the significance of a tribal
cultural resource is a project that may have a significant effect on the environment.” It only applies
to projects that have a notice of preparation or notice of negative declaration/mitigated negative
declaration filed on or after January 1, 2015. AB 52’s statement of legislative intent states that
tribes may have expertise in tribal history and knowledge, and “tribal knowledge about land and
tribal cultural resources at issue should be included in environmental assessments for projects that
may have a significant impact on those resources.” The legislative intent makes clear that CEQA
analyses must consider tribal cultural resources, including “the tribal cultural values in addition to
the scientific and archaeological values when determining impacts and mitigation.”

(Chapter 532, Statutes of 2014)

AB 1104 (Salas). This bill adds PRC Section 21080.23.5, effectively reinstating the statutory
exemption for maintenance, repair, etc. of existing pipelines for the transport of biogas, which
expired January 1, 2013.

(Chapter 534, Statutes of 2014)

AB 1739 (Dickinson). This bill is part of the 2014 groundwater management legislation package
(other bills are SB 1168 and SB 1319) and addresses the formation and responsibility of
“groundwater sustainability agencies.” Water Code Section 10736.2 establishes a new statutory
exemption for “any action or failure to act” by the State Water Resources Control Board under its
authority to review proposed groundwater sustainability plans and to designate a basin as a
probationary basin. CEQA would still apply to the adoption or amendment of an interim plan
pursuant to Section 10735.8.

(Chapter 347, Statutes of 2014)

SB 674 (Corbett). This bill amends PRC 21159.24 to specify that the exemption for residential
infill projects where a community-level environmental review has been adopted or certified within
5 years of the date that the application for the project is deemed complete applies to “residential”
projects consisting of residential units and primarily neighborhood-serving goods, services, or retail
uses that do not exceed 25% of the total building square footage of the project. Under current law,
such projects cannot include a commercial component exceeding 15% of the total building square
footage.

(Chapter 549, Statutes of 2014)
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Changes made to CEQA in 2014

Section Effect Bill Chapter Effective
21073 Add AB 52 532 January 1, 2015
21074 Add

21080.3.1 Add
21080.3.2 Add

21082.3 Add

21083.09 Add

21084.2 Add

21084.3 Add

21080.23.5 Add AB 1104 534

21159.24 Amend SB 674 549

Changes made to CEQA Guidelines in 2014

None ‘ ‘ | |
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California Environmental Quality Act
California Public Resources Code
Division 13. Environmental Quality

Statute, as amended in 2014
[The 2014 revisions are shown as follows: new additions are underlined and deletions are indicated
by strikeout.]

Chapter 1: Policy

§ 21000. LEGISLATIVE INTENT
The Legislature finds and declares as follows:

@)

(b)

The maintenance of a quality environment for the people of this state now and in the future is a
matter of statewide concern.

It is necessary to provide a high-quality environment that at all times is healthful and pleasing
to the senses and intellect of man.

There is a need to understand the relationship between the maintenance of high-quality
ecological systems and the general welfare of the people of the state, including their enjoyment
of the natural resources of the state.

The capacity of the environment is limited, and it is the intent of the Legislature that the
government of the state take immediate steps to identify any critical thresholds for the health
and safety of the people of the state and take all coordinated actions necessary to prevent such
thresholds being reached.

Every citizen has a responsibility to contribute to the preservation and enhancement of the
environment.

The interrelationship of policies and practices in the management of natural resources and
waste disposal requires systematic and concerted efforts by public and private interests to
enhance environmental quality and to control environmental pollution.

It is the intent of the Legislature that all agencies of the state government which regulate
activities of private individuals, corporations, and public agencies which are found to affect the
quality of the environment, shall regulate such activities so that major consideration is given to
preventing environmental damage, while providing a decent home and satisfying living
environment for every Californian.
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§21001. ADDITIONAL LEGISLATIVE INTENT
The Legislature further finds and declares that it is the policy of the state to:

(@ Develop and maintain a high-quality environment now and in the future, and take all action
necessary to protect, rehabilitate, and enhance the environmental quality of the state.

() Take all action necessary to provide the people of this state with clean air and water, enjoyment
of aesthetic, natural, scenic, and historic environmental qualities, and freedom from excessive
noise.

() Prevent the elimination of fish or wildlife species due to man’s activities, insure that fish and
wildlife populations do not drop below self-perpetuating levels, and preserve for future
generations representations of all plant and animal communities and examples of the major
periods of California history.

(d) Ensure that the long-term protection of the environment, consistent with the provision of a
decent home and suitable living environment for every Californian, shall be the guiding
criterion in public decisions.

() Create and maintain conditions under which man and nature can exist in productive harmony to
fulfill the social and economic requirements of present and future generations.

( Require governmental agencies at all levels to develop standards and procedures necessary to
protect environmental quality.

(9 Require governmental agencies at all levels to consider qualitative factors as well as economic
and technical factors and long-term benefits and costs, in addition to short-term benefits and
costs and to consider alternatives to proposed actions affecting the environment.

§21001.1. REVIEW OF PUBLIC AGENCY PROJECTS

The Legislature further finds and declares that it is the policy of the state that projects to be carried
out by public agencies be subject to the same level of review and consideration under this division
as that of private projects required to be approved by public agencies.

§ 21002. APPROVAL OF PROJECTS; FEASIBLE ALTERNATIVE OR MITIGATION MEASURES

The Legislature finds and declares that it is the policy of the state that public agencies should not
approve projects as proposed if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen the significant environmental effects of such projects,
and that the procedures required by this division are intended to assist public agencies in
systematically identifying both the significant effects of proposed projects and the feasible
alternatives or feasible mitigation measures which will avoid or substantially lessen such significant
effects. The Legislature further finds and declares that in the event specific economic, social, or
other conditions make infeasible such project alternatives or such mitigation measures, individual
projects may be approved in spite of one or more significant effects thereof.

§21002.1. USE OF ENVIRONMENTAL IMPACT REPORTS; POLICY

In order to achieve the objectives set forth in Section 21002, the Legislature hereby finds and
declares that the following policy shall apply to the use of environmental impact reports prepared
pursuant to this division:

(@ The purpose of an environmental impact report is to identify the significant effects on the
environment of a project, to identify alternatives to the project, and to indicate the manner in
which those significant effects can be mitigated or avoided.

() Each public agency shall mitigate or avoid the significant effects on the environment of
projects that it carries out or approves whenever it is feasible to do so.
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If economic, social, or other conditions make it infeasible to mitigate one or more significant
effects on the environment of a project, the project may nonetheless be carried out or approved
at the discretion of a public agency if the project is otherwise permissible under applicable laws
and regulations.

In applying the policies of subdivisions (b) and (c) to individual projects, the responsibility of the
lead agency shall differ from that of a responsible agency. The lead agency shall be responsible
for considering the effects, both individual and collective, of all activities involved in a project.
A responsible agency shall be responsible for considering only the effects of those activities
involved in a project which it is required by law to carry out or approve. This subdivision
applies only to decisions by a public agency to carry out or approve a project and does not
otherwise affect the scope of the comments that the public agency may wish to make pursuant
to Section 21104 or 21153.

To provide more meaningful public disclosure, reduce the time and cost required to prepare an
environmental impact report, and focus on potentially significant effects on the environment of
a proposed project, lead agencies shall, in accordance with Section 21100, focus the discussion
in the environmental impact report on those potential effects on the environment of a proposed
project which the lead agency has determined are or may be significant. Lead agencies may
limit discussion on other effects to a brief explanation as to why those effects are not
potentially significant.

§ 21003. PLANNING AND ENVIRONMENTAL REVIEW PROCEDURES; DOCUMENTS;
REPORTS; DATA BASE; ADMINISTRATION OF PROCESS

The Legislature further finds and declares that it is the policy of the state that:

(@)

Local agencies integrate the requirements of this division with planning and environmental
review procedures otherwise required by law or by local practice so that all those procedures, to
the maximum feasible extent, run concurrently, rather than consecutively.

Documents prepared pursuant to this division be organized and written in a manner that will be
meaningful and useful to decision makers and to the public.

Environmental impact reports omit unnecessary descriptions of projects and emphasize feasible
mitigation measures and feasible alternatives to projects.

Information developed in individual environmental impact reports be incorporated into a data
base which can be used to reduce delay and duplication in preparation of subsequent
environmental impact reports.

Information developed in environmental impact reports and negative declarations be
incorporated into a data base which may be used to make subsequent or supplemental
environmental determinations.

All persons and public agencies involved in the environmental review process be responsible
for carrying out the process in the most efficient, expeditious manner in order to conserve the
available financial, governmental, physical, and social resources with the objective that those
resources may be better applied toward the mitigation of actual significant effects on the
environment.

§21003.1. ENVIRONMENTAL EFFECTS OF PROJECTS; COMMENTS FROM PUBLIC AND
PUBLIC AGENCIES TO LEAD AGENCIES; AVAILABILITY OF INFORMATION

The Legislature further finds and declares it is the policy of the state that:

@)

Comments from the public and public agencies on the environmental effects of a project shall
be made to lead agencies as soon as possible in the review of environmental documents,
including, but not limited to, draft environmental impact reports and negative declarations, in
order to allow the lead agencies to identify, at the earliest possible time in the environmental
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review process, potential significant effects of a project, alternatives, and mitigation measures
which would substantially reduce the effects.

() Information relevant to the significant effects of a project, alternatives, and mitigation measures
which substantially reduce the effects shall be made available as soon as possible by lead
agencies, other public agencies, and interested persons and organizations.

(0 Nothing in subdivisions (a) or (b) reduces or otherwise limits public review or comment periods
currently prescribed either by statute or in guidelines prepared and adopted pursuant to Section
21083 for environmental documents, including, but not limited to, draft environmental impact
reports and negative declarations.

§ 21004. MITIGATING OR AVOIDING A SIGNIFICANT EFFECT; POWERS OF PUBLIC
AGENCY

In mitigating or avoiding a significant effect of a project on the environment, a public agency may
exercise only those express or implied powers provided by law other than this division. However, a
public agency may use discretionary powers provided by such other law for the purpose of
mitigating or avoiding a significant effect on the environment subject to the express or implied
constraints or limitations that may be provided by law.

§ 21005. INFORMATION DISCLOSURE PROVISIONS; NONCOMPLIANCE; PRESUMPTION,;
FINDINGS

(@ The Legislature finds and declares that it is the policy of the state that noncompliance with the
information disclosure provisions of this division which precludes relevant information from
being presented to the public agency, or noncompliance with substantive requirements of this
division, may constitute a prejudicial abuse of discretion within the meaning of Sections 21168
and 21168.5, regardless of whether a different outcome would have resulted if the public
agency had complied with those provisions.

() Itis the intent of the Legislature that, in undertaking judicial review pursuant to Sections 21168
and 21168.5, courts shall continue to follow the established principle that there is no
presumption that error is prejudicial.

(¢ It is further the intent of the Legislature that any court, which finds, or, in the process of
reviewing a previous court finding, finds, that a public agency has taken an action without
compliance with this division, shall specifically address each of the alleged grounds for
noncompliance.

§ 21006. ISSUANCE OF PERMITS, LICENSES, CERTIFICATES OR OTHER ENTITLEMENTS;
WAIVERS OF SOVEREIGN

The Legislature finds and declares that this division is an integral part of any public agency’s
decisionmaking process, including, but not limited to, the issuance of permits, licenses, certificates,
or other entitlements required for activities undertaken pursuant to federal statutes containing
specific waivers of sovereign immunity.

Chapter 2: Short Title

§ 21050. CITATION
This division shall be known and may be cited as the California Environmental Quality Act.
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Chapter 2.5: Definitions

§ 21060. APPLICATION OF DEFINITIONS

Unless the context otherwise requires, the definitions in this chapter govern the construction of this
division.

§21060.1. AGRICULTURAL LAND

(@ “Agricultural land” means prime farmland, farmland of statewide importance, or unique
farmland, as defined by the United States Department of Agriculture land inventory and
monitoring criteria, as modified for California.

() In those areas of the state where lands have not been surveyed for the classifications specified
in subdivision (a), “agricultural land“ means land that meets the requirements of “prime
agricultural land” as defined in paragraph (1), (2), (3), or (4) of subdivision (c) of Section 51201 of
the Government Code.

§ 21060.3. EMERGENCY

“Emergency” means a sudden, unexpected occurrence, involving a clear and imminent danger,
demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property, or
essential public services. “Emergency” includes such occurrences as fire, flood, earthquake, or
other soil or geologic movements, as well as such occurrences as riot, accident, or sabotage.

§21060.5. ENVIRONMENT

“Environment” means the physical conditions that exist within the area which will be affected by a
proposed project, including land, air, water, minerals, flora, fauna, noise, or objects of historic or
aesthetic significance.

§ 21061. ENVIRONMENTAL IMPACT REPORT

“Environmental impact report” means a detailed statement setting forth the matters specified in
Sections 21100 and 21100.1; provided that information or data which is relevant to such a
statement and is a matter of public record or is generally available to the public need not be
repeated in its entirety in such statement, but may be specifically cited as the source for conclusions
stated therein; and provided further that such information or data shall be briefly described, that its
relationship to the environmental impact report shall be indicated, and that the source thereof shall
be reasonably available for inspection at a public place or public building. An environmental
impact report also includes any comments which are obtained pursuant to Section 21104 or 21153,
or which are required to be obtained pursuant to this division.

An environmental impact report is an informational document which, when its preparation is
required by this division, shall be considered by every public agency prior to its approval or
disapproval of a project. The purpose of an environmental impact report is to provide public
agencies and the public in general with detailed information about the effect which a proposed
project is likely to have on the environment; to list ways in which the significant effects of such a
project might be minimized; and to indicate alternatives to such a project.

In order to facilitate the use of environmental impact reports, public agencies shall require that such
reports contain an index or table of contents and a summary. Failure to include such index, table of
contents, or summary shall not constitute a cause of action pursuant to Section 21167.

§21061.1. FEASIBLE

“Feasible” means capable of being accomplished in a successful manner within a reasonable period
of time, taking into account economic, environmental, social, and technological factors.
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§21061.2. LAND EVALUATION AND SITE ASSESSMENT

“Land evaluation and site assessment” means a decision-making methodology for assessing the
potential environmental impact of state and local projects on agricultural land.

§21061.3. INFILL SITE
“Infill site” means a site in an urbanized area that meets either of the following criteria:
(@ The site has not been previously developed for urban uses and both of the following apply:

(1) The site is immediately adjacent to parcels that are developed with qualified urban uses, or
at least 75 percent of the perimeter of the site adjoins parcels that are developed with
qualified urban uses and the remaining 25 percent of the site adjoins parcels that have
previously been developed for qualified urban uses.

(2 No parcel within the site has been created within the past 10 years unless the parcel was
created as a result of the plan of a redevelopment agency.

() The site has been previously developed for qualified urban uses.

§21062. LOCAL AGENCY

“Local agency” means any public agency other than a state agency, board, or commission. For
purposes of this division a redevelopment agency and a local agency formation commission are
local agencies, and neither is a state agency, board, or commission.

§ 21063. PUBLIC AGENCY

“Public agency” includes any state agency, board, or commission, any county, city and county, city,
regional agency, public district, redevelopment agency, or other political subdivision.

§ 21064. NEGATIVE DECLARATION

“Negative declaration” means a written statement briefly describing the reasons that a proposed
project will not have a significant effect on the environment and does not require the preparation of
an environmental impact report.

§21064.3. MAJOR TRANSIT STOP

“Major transit stop” means a site containing an existing rail transit station, a ferry terminal served
by either a bus or rail transit service, or the intersection of two or more major bus routes with a
frequency of service interval of 15 minutes or less during the morning and afternoon peak commute
periods.

§ 21064.5. MITIGATED NEGATIVE DECLARATION

“Mitigated negative declaration”“ means a negative declaration prepared for a project when the
initial study has identified potentially significant effects on the environment, but (2) revisions in the
project plans or proposals made by, or agreed to by, the applicant before the proposed negative
declaration and initial study are released for public review would avoid the effects or mitigate the
effects to a point where clearly no significant effect on the environment would occur, and (2) there is
no substantial evidence in light of the whole record before the public agency that the project, as
revised, may have a significant effect on the environment.

§ 21065. PROJECT

“Project” means an activity which may cause either a direct physical change in the environment, or
a reasonably foreseeable indirect physical change in the environment, and which is any of the
following:

(@ An activity directly undertaken by any public agency.
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() An activity undertaken by a person which is supported, in whole or in part, through contracts,
grants, subsidies, loans, or other forms of assistance from one or more public agencies.

(0 An activity that involves the issuance to a person of a lease, permit, license, certificate, or other
entitlement for use by one or more public agencies.

§ 21065.3. PROJECT-SPECIFIC EFFECT

“Project-specific effect” means all the direct or indirect environmental effects of a project other
than cumulative effects and growth-inducing effects.

§ 21065.5. GEOTHERMAL EXPLORATORY PROJECT

“Geothermal exploratory project” means a project as defined in Section 21065 composed of not
more than six wells and associated drilling and testing equipment, whose chief and original purpose
is to evaluate the presence and characteristics of geothermal resources prior to commencement of a
geothermal field development project as defined in Section 65928.5 of the Government Code.
Wells included within a geothermal exploratory project must be located at least one-half mile from
geothermal development wells which are capable of producing geothermal resources in commercial
quantities.

§21066. PERSON

“Person” includes any person, firm, association, organization, partnership, business, trust,
corporation, limited liability company, company, district, county, city and county, city, town, the
state, and any of the agencies and political subdivisions of those entities, and, to the extent
permitted by federal law, the United States, or any of its agencies or political subdivisions.

§ 21067. LEAD AGENCY

“Lead agency” means the public agency which has the principal responsibility for carrying out or
approving a project which may have a significant effect upon the environment.

§ 21068. SIGNIFICANT EFFECT ON THE ENVIRONMENT

“Significant effect on the environment” means a substantial, or potentially substantial, adverse
change in the environment.

§ 21068.5. TIERING OR TIER

“Tiering” or “tier” means the coverage of general matters and environmental effects in an
environmental impact report prepared for a policy, plan, program or ordinance followed by
narrower or site-specific environmental impact reports which incorporate by reference the
discussion in any prior environmental impact report and which concentrate on the environmental
effects which (a) are capable of being mitigated, or (o) were not analyzed as significant effects on the
environment in the prior environmental impact report.

§ 21069. RESPONSIBLE AGENCY

“Responsible agency” means a public agency, other than the lead agency, which has responsibility
for carrying out or approving a project.

§21070. TRUSTEE AGENCY

“Trustee agency* means a state agency that has jurisdiction by law over natural resources affected
by a project, that are held in trust for the people of the State of California.

§ 21071. URBANIZED AREA; DEFINITION
“Urbanized area” means either of the following:
(@ An incorporated city that meets either of the following criteria:
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(1) Has a population of at least 100,000 persons.

(2 Has a population of less than 100,000 persons if the population of that city and not more
than two contiguous incorporated cities combined equals at least 100,000 persons.

() An unincorporated area that satisfies the criteria in both paragraph (1) and (2) of the following

criteria:

) s either of the following:

A

®)

Completely surrounded by one or more incorporated cities, and both of the following
criteria are met:

) The population of the unincorporated area and the population of the surrounding
incorporated city or cities equals not less than 100,000 persons.

(i) The population density of the unincorporated area at least equals the population
density of the surrounding city or cities.

Located within an urban growth boundary and has an existing residential population of
at least 5,000 persons per square mile. For purposes of this subparagraph, an “urban
growth boundary” means a provision of a locally adopted general plan that allows
urban uses on one side of the boundary and prohibits urban uses on the other side.

(2 The board of supervisors with jurisdiction over the unincorporated area has previously
taken both of the following actions:

A

Issued a finding that the general plan, zoning ordinance, and related policies and
programs applicable to the unincorporated area are consistent with principles that
encourage compact development in a manner that does both of the following:

() Promotes efficient transportation systems, economic growth, affordable housing,
energy efficiency, and an appropriate balance of jobs and housing.

(i) Protects the environment, open space, and agricultural areas.

Submitted a draft finding to the Office of Planning and Research at least 30 days prior
to issuing a final finding, and allowed the office 30 days to submit comments on the
draft findings to the board of supervisors.

§ 21072. QUALIFIED URBAN USE; DEFINITION

“Qualified urban use” means any residential, commercial, public institutional, transit or
transportation passenger facility, or retail use, or any combination of those uses.

§ 21073.

“California Native American tribe” means a Native American tribe located in California that is on

the contact list maintained by the Native American Heritage Commission for the purposes of

Chapter 905 of the Statutes of 2004.

§ 21074.

(a) “Tribal cultural resources” are either of the following:

(1) Sites, features, places, cultural landscapes, sacred places, and objects with cultural value to

a California Native American tribe that are either of the following:

(A)

Included or determined to be eligible for inclusion in the California Register of

(B)

Historical Resources.
Included in a local register of historical resources as defined in subdivision (k) of

Section 5020.1.

(2 A resource determined by the lead agency, in its discretion and supported by substantial

evidence, to be significant pursuant to criteria set forth in subdivision (c) of Section 5024.1.
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In applying the criteria set forth in subdivision (c) of Section 5024.1 for the purposes of this
paragraph, the lead agency shall consider the significance of the resource to a California
Native American tribe.

() A cultural landscape that meets the criteria of subdivision (a) is a tribal cultural resource to the
extent that the landscape is geographically defined in terms of the size and scope of the
landscape.

() A historical resource described in Section 21084.1, a unigue archaeological resource as defined
in subdivision (g) of Section 21083.2, or a “nonunigue archaeological resource” as defined in
subdivision (h) of Section 21083.2 may also be a tribal cultural resource if it conforms with the
criteria of subdivision (a).

Chapter 2.6: General

§ 21080. DIVISION APPLICATION TO DISCRETIONARY PROJECTS; NONAPPLICATION;
NEGATIVE DECLARATIONS; ENVIRONMENTAL IMPACT REPORT PREPARATION

(a) Except as otherwise provided in this division, this division shall apply to discretionary projects
proposed to be carried out or approved by public agencies, including, but not limited to, the
enactment and amendment of zoning ordinances, the issuance of zoning variances, the issuance
of conditional use permits, and the approval of tentative subdivision maps unless the project is
exempt from this division.

() This division does not apply to any of the following activities:
(1) Ministerial projects proposed to be carried out or approved by public agencies.
2 Emergency repairs to public service facilities necessary to maintain service.

(3 Projects undertaken, carried out, or approved by a public agency to maintain, repair,
restore, demolish, or replace property or facilities damaged or destroyed as a result of a
disaster in a disaster-stricken area in which a state of emergency has been proclaimed by
the Governor pursuant to Chapter 7 (commencing with Section 8550) of Division 1 of Title
2 of the Government Code.

4 Specific actions necessary to prevent or mitigate an emergency.
(5) Projects which a public agency rejects or disapproves.

6) Actions undertaken by a public agency relating to any thermal powerplant site or facility,
including the expenditure, obligation, or encumbrance of funds by a public agency for
planning, engineering, or design purposes, or for the conditional sale or purchase of
equipment, fuel, water (except groundwater), steam, or power for a thermal powerplant, if
the powerplant site and related facility will be the subject of an environmental impact
report, negative declaration, or other document, prepared pursuant to a regulatory program
certified pursuant to Section 21080.5, which will be prepared by the State Energy
Resources Conservation and Development Commission, by the Public Utilities
Commission, or by the city or county in which the powerplant and related facility would be
located if the environmental impact report, negative declaration, or document includes the
environmental impact, if any, of the action described in this paragraph.

(7 Activities or approvals necessary to the bidding for, hosting or staging of, and funding or
carrying out of, an Olympic games under the authority of the International Olympic
Committee, except for the construction of facilities necessary for the Olympic games.

@ The establishment, modification, structuring, restructuring, or approval of rates, tolls, fares,
or other charges by public agencies which the public agency finds are for the purpose of (4)
meeting operating expenses, including employee wage rates and fringe benefits, (B)
purchasing or leasing supplies, equipment, or materials, (c) meeting financial reserve needs
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and requirements, (D) obtaining funds for capital projects necessary to maintain service
within existing service areas, or () obtaining funds necessary to maintain those intracity
transfers as are authorized by city charter. The public agency shall incorporate written
findings in the record of any proceeding in which an exemption under this paragraph is
claimed setting forth with specificity the basis for the claim of exemption.

© All classes of projects designated pursuant to Section 21084.

(10) A project for the institution or increase of passenger or commuter services on rail or
highway rights-of-way already in use, including modernization of existing stations and
parking facilities. For purposes of this paragraph, “highway” shall have the same meaning
as defined in Section 360 of the Vehicle Code.

(11) A project for the institution or increase of passenger or commuter service on high-
occupancy vehicle lanes already in use, including the modernization of existing stations and
parking facilities.

(12) Facility extensions not to exceed four miles in length which are required for the transfer of
passengers from or to exclusive public mass transit guideway or busway public transit
services.

(13) A project for the development of a regional transportation improvement program, the state
transportation improvement program, or a congestion management program prepared
pursuant to Section 65089 of the Government Code.

(14 Any project or portion thereof located in another state which will be subject to
environmental impact review pursuant to the National Environmental Policy Act of 1969
(42 U.S.C. Sec. 4321 et seq.) or similar state laws of that state. Any emissions or discharges
that would have a significant effect on the environment in this state are subject to this
division.

(15) Projects undertaken by a local agency to implement a rule or regulation imposed by a state
agency, board, or commission under a certified regulatory program pursuant to Section
21080.5. Any site-specific effect of the project which was not analyzed as a significant
effect on the environment in the plan or other written documentation required by Section
21080.5 is subject to this division.

The selection, credit, and transfer of emission credits by the South Coast Air Quality
Management District pursuant to Section 40440.14 of the Health and Safety Code, until the
repeal of that section of January 1, 2012, or a later date. (¢) If a lead agency determines that a
proposed project, not otherwise exempt from this division, would not have a significant effect
on the environment, the lead agency shall adopt a negative declaration to that effect. The
negative declaration shall be prepared for the proposed project in either of the following
circumstances:

(1) There is no substantial evidence, in light of the whole record before the lead agency, that
the project may have a significant effect on the environment.

(@ An initial study identifies potentially significant effects on the environment, but (a)
revisions in the project plans or proposals made by, or agreed to by, the applicant before the
proposed negative declaration and initial study are released for public review would avoid
the effects or mitigate the effects to a point where clearly no significant effect on the
environment would occur, and () there is no substantial evidence, in light of the whole
record before the lead agency, that the project, as revised, may have a significant effect on
the environment.

If a lead agency determines that a proposed project, not otherwise exempt from this division,
would not have a significant effect on the environment, the lead agency shall adopt a negative
declaration to that effect. The negative declaration shall be prepared for the proposed project in
either of the following circumstances:

10
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(1) There is no substantial evidence, in light of the whole record before the lead agency, that
the project may have a significant effect on the environment.

(2 An initial study identifies potentially significant effects on the environment, but (A)
revisions in the project plans or proposals made by, or agreed to by, the applicant before the
proposed negative declaration and initial study are released for public review would avoid
the effects or mitigate the effects to a point where clearly no significant effect on the
environment would occur, and (B) there is no substantial evidence, in light of the whole
record before the lead agency, that the project, as revised, may have a significant effect on
the environment.

If there is substantial evidence, in light of the whole record before the lead agency, that the
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

(1) For the purposes of this section and this division, substantial evidence includes fact, a
reasonable assumption predicated upon fact, or expert opinion supported by fact.

(2) Substantial evidence is not argument, speculation, unsubstantiated opinion or narrative,
evidence that is clearly inaccurate or erroneous, or evidence of social or economic impacts
that do not contribute to, or are not caused by, physical impacts on the environment.

As a result of the public review process for a mitigated negative declaration, including
administrative decisions and public hearings, the lead agency may conclude that certain
mitigation measures identified pursuant to paragraph (2) of subdivision (c) are infeasible or
otherwise undesirable. In those circumstances, the lead agency, prior to approving the project,
may delete those mitigation measures and substitute for them other mitigation measures that the
lead agency finds, after holding a public hearing on the matter, are equivalent or more effective
in mitigating significant effects on the environment to a less than significant level and that do
not cause any potentially significant effect on the environment. If those new mitigation
measures are made conditions of project approval or are otherwise made part of the project
approval, the deletion of the former measures and the substitution of the new mitigation
measures shall not constitute an action or circumstance requiring recirculation of the mitigated
negative declaration.

Nothing in this section shall preclude a project applicant or any other person from challenging,
in an administrative or judicial proceeding, the legality of a condition of project approval
imposed by the lead agency. If, however, any condition of project approval set aside by either
an administrative body or court was necessary to avoid or lessen the likelihood of the
occurrence of a significant effect on the environment, the lead agency’s approval of the
negative declaration and project shall be invalid and a new environmental review process shall
be conducted before the project can be reapproved, unless the lead agency substitutes a new
condition that the lead agency finds, after holding a public hearing on the matter, is equivalent
to, or more effective in, lessening or avoiding significant effects on the environment and that
does not cause any potentially significant effect on the environment.

§21080.01. CALIFORNIA MEN’S COLONY WEST FACILITY IN SAN LUIS OBISPO COUNTY;
INAPPLICABILITY OF DIVISION TO REOPENING AND OPERATION

This division shall not apply to any activity or approval necessary for the reopening and operation
of the California Men’s Colony West Facility in San Luis Obispo County.

§21080.02. KINGS COUNTY; VICINITY OF CORCORAN; NEW PRISON FACILITIES;
APPLICATION OF DIVISION
This division shall not apply to any activity or approval necessary for or incidental to planning,

design, site acquisition, construction, operation, or maintenance of the new prison facility at or in
the vicinity of Corcoran in Kings County as authorized by the act that enacted this section.

11
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§21080.03. KINGS AND AMADOR (IONE) COUNTIES; PRISONS; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to the location,
development, construction, operation, or maintenance of the prison in the County of Kings,
authorized by Section 9 of Chapter 958 of the Statutes of 1983, as amended, and of the prison in the
County of Amador (lone), authorized by Chapter 957 of the Statutes of 1983, as amended.

§ 21080.04. ROCKTRAM-KRUG PASSENGER RAIL SERVICE PROJECT; APPLICATION OF

DIVISION; LEAD AGENCY; LEGISLATIVE INTENT

(@ Notwithstanding paragraph (10) of subdivision (v of Section 21080, this division applies to a
project for the institution of passenger rail service on a line paralleling State Highway 29 and
running from Rocktram to Krug in the Napa Valley. With respect to that project, and for the
purposes of this division, the Public Utilities Commission is the lead agency.

() It is the intent of the Legislature in enacting this section to abrogate the decision of the
California Supreme Court “that Section 21080, subdivision (b)11), exempts Wine Train’s
institution of passenger service on the Rocktram-Krug line from the requirements of CEQA” in
Napa Valley Wine Train, Inc. v. Public Utilities Com., 50 Cal. 3d 370.

0 Nothing in this section is intended to affect or apply to, or to confer jurisdiction upon the Public
Utilities Commission with respect to, any other project involving rail service.

§ 21080.05. SAN FRANCISCO PENINSULA COMMUTE SERVICE PROJECT BETWEEN SAN
FRANCISCO AND SAN JOSE; APPLICATION OF DIVISION

This division does not apply to a project by a public agency to lease or purchase the rail right-of-
way used for the San Francisco Peninsula commute service between San Francisco and San Jose,
together with all branch and spur lines, including the Dumbarton and Vasona lines.

§21080.07. RIVERSIDE AND DEL NORTE COUNTIES; PLANNING AND CONSTRUCTION OF
NEW PRISON FACILITIES; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to planning,
design, site acquisition, construction, operation, or maintenance of the new prison facilities located
in any of the following places:

(@ The County of Riverside.

() The County of Del Norte.

§ 21080.09. PUBLIC HIGHER EDUCATION; CAMPUS LOCATION; LONG-RANGE
DEVELOPMENT PLANS

(@) For purposes of this section, the following definitions apply:

(1) “Public higher education” has the same meaning as specified in Section 66010 of the
Education Code.

(2 “Long range development plan” means a physical development and land use plan to meet
the academic and institutional objectives for a particular campus or medical center of public
higher education.

() The selection of a location for a particular campus and the approval of a long range
development plan are subject to this division and require the preparation of an environmental
impact report. Environmental effects relating to changes in enrollment levels shall be
considered for each campus or medical center of public higher education in the environmental
impact report prepared for the long range development plan for the campus or medical center.

(0 The approval of a project on a particular campus or medical center of public higher education is
subject to this division and may be addressed, subject to the other provisions of this division, in

12
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a tiered environmental analysis based upon a long range development plan environmental
impact report.

@ Compliance with this section satisfies the obligations of public higher education pursuant to
this division to consider the environmental impact of academic and enroliment plans as they
affect campuses or medical centers, provided that any such plans shall become effective for a
campus or medical center only after the environmental effects of those plans have been
analyzed as required by this division in a long range development plan environmental impact
report or tiered analysis based upon that environmental impact report for that campus or
medical center, and addressed as required by this division.

§21080.1. ENVIRONMENTAL IMPACT REPORT OR NEGATIVE DECLARATION;
DETERMINATION BY LEAD AGENCY; FINALITY; CONSULTATION

(@ The lead agency shall be responsible for determining whether an environmental impact report,
a negative declaration, or a mitigated negative declaration shall be required for any project
which is subject to this division. That determination shall be final and conclusive on all
persons, including responsible agencies, unless challenged as provided in Section 21167.

() In the case of a project described in subdivision (c) of Section 21065, the lead agency shall,
upon the request of a potential applicant, provide for consultation prior to the filing of the
application regarding the range of actions, potential alternatives, mitigation measures, and any
potential and significant effects on the environment of the project.

§ 21080.2. ISSUANCE OF LEASE, PERMIT, LICENSE, CERTIFICATE OR OTHER
ENTITLEMENT; DETERMINATION BY LEAD AGENCY; TIME

In the case of a project described in subdivision (c) of Section 21065, the determination required by
Section 21080.1 shall be made within 30 days from the date on which an application for a project
has been received and accepted as complete by the lead agency. This period may be extended 15
days upon the consent of the lead agency and the project applicant.

§21080.3. CONSULTATION WITH RESPONSIBLE AGENCIES; ASSISTANCE BY OFFICE OF
PLANNING AND RESEARCH

(@ Prior to determining whether a negative declaration or environmental impact report is required
for a project, the lead agency shall consult with all responsible agencies and trustee agencies.
Prior to that required consultation, the lead agency may informally contact any of those
agencies.

() In order to expedite the requirements of subdivision (a), the Office of Planning and Research,
upon request of a lead agency, shall assist the lead agency in determining the various
responsible agencies and trustee agencies, for a proposed project. In the case of a project
described in subdivision (c) of Section 21065, the request may also be made by the project
applicant.

§21080.3.1.

(a The Legislature finds and declares that California Native American tribes traditionally and
culturally affiliated with a geographic area may have expertise concerning their tribal cultural
resources.

(b) Prior to the release of a negative declaration, mitigated negative declaration, or environmental
impact report for a project, the lead agency shall begin consultation with a California Native
American tribe that is traditionally and culturally affiliated with the geographic area of the
proposed project if: (1) the California Native American tribe requested to the lead agency, in
writing, to be informed by the lead agency through formal notification of proposed projects in
the geographic area that is traditionally and culturally affiliated with the tribe, and (2) the

13
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California Native American tribe responds, in writing, within 30 days of receipt of the formal
notification, and requests the consultation. When responding to the lead agency, the California
Native American tribe shall designate a lead contact person. If the California Native American
tribe does not designate a lead contact person, or designates multiple lead contact people, the
lead agency shall defer to the individual listed on the contact list maintained by the Native
American Heritage Commission for the purposes of Chapter 905 of the Statutes of 2004. For
purposes of this section and Section 21080.3.2, “consultation” shall have the same meaning as
provided in Section 65352.4 of the Government Code.

To expedite the requirements of this section, the Native American Heritage Commission shall

assist the lead agency in identifying the California Native American tribes that are traditionally
and culturally affiliated with the project area.

Within 14 days of determining that an application for a project is complete or a decision by a

(e

public agency to undertake a project, the lead agency shall provide formal notification to the
designated contact of, or a tribal representative of, traditionally and culturally affiliated
California Native American tribes that have requested notice, which shall be accomplished by
means of at least one written notification that includes a brief description of the proposed
project and its location, the lead agency contact information, and a notification that the
California Native American tribe has 30 days to request consultation pursuant to this section.

The lead agency shall begin the consultation process within 30 days of receiving a California

Native American tribe’s request for consultation.

§21080.3.2.

(@

As a part of the consultation pursuant to Section 21080.3.1, the parties may propose mitigation

measures, including, but not limited to, those recommended in Section 21084.3, capable of
avoiding or substantially lessening potential significant impacts to a tribal cultural resource or
alternatives that would avoid significant impacts to a tribal cultural resource. If the California
Native American tribe requests consultation regarding alternatives to the project, recommended
mitigation measures, or significant effects, the consultation shall include those topics. The
consultation may include discussion concerning the type of environmental review necessary,
the significance of tribal cultural resources, the significance of the project’s impacts on the
tribal cultural resources, and, if necessary, project alternatives or the appropriate measures for
preservation or mitigation that the California Native American tribe may recommended to the
lead agency.

The consultation shall be considered concluded when either of the following occurs:

(©

(1) The parties agree to measures to mitigate or avoid a significant effect, if a significant effect
exists, on a tribal cultural resource.

(2 A party, acting in good faith and after reasonable effort, concludes that mutual agreement
cannot be reached.

(1) This section does not limit the ability of a California Native American tribe or the public to

submit information to the lead agency regarding the significance of the tribal cultural
resources, the significance of the project’s impact on tribal cultural resources, or any
appropriate measures to mitigate the impact.

(2) This section does not limit the ability of the lead agency or project proponent to incorporate
changes and additions to the project as a result of the consultation, even if not legally
required.

If the project proponent or its consultants participate in the consultation, those parties shall

respect the principles set forth in this section.
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§ 21080.4. ENVIRONMENTAL IMPACT REPORT; REQUIREMENT DETERMINED BY LEAD
AGENCY; DUTIES OF RESPONSIBLE AGENCIES AND CERTAIN PUBLIC AGENCIES;
CONSULTATION; ASSISTANCE BY OFFICE OF PLANNING AND RESEARCH

(@) If a lead agency determines that an environmental impact report is required for a project, the
lead agency shall immediately send notice of that determination by certified mail or an
equivalent procedure to each responsible agency, the Office of Planning and Research, and
those public agencies having jurisdiction by law over natural resources affected by the project
that are held in trust for the people of the State of California. Upon receipt of the notice, each
responsible agency, the office, and each public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California
shall specify to the lead agency the scope and content of the environmental information that is
germane to the statutory responsibilities of that responsible agency, the office, or the public
agency in connection with the proposed project and which, pursuant to the requirements of this
division, shall be included in the environmental impact report. The information shall be
specified in writing and shall be communicated to the lead agency by certified mail or
equivalent procedure not later than 30 days after the date of receipt of the notice of the lead
agency’s determination. The lead agency shall request similar guidance from appropriate
federal agencies.

() To expedite the requirements of subdivision (a), the lead agency, any responsible agency, the
Office of Planning and Research, or a public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California,
may request one or more meetings between representatives of those agencies and the office for
the purpose of assisting the lead agency to determine the scope and content of the
environmental information that any of those responsible agencies, the office, or the public
agencies may require. In the case of a project described in subdivision (c) of Section 21065, the
request may also be made by the project applicant. The meetings shall be convened by the lead
agency as soon as possible, but not later than 30 days after the date that the meeting was
requested.

() To expedite the requirements of subdivision (a), the Office of Planning and Research, upon
request of a lead agency, shall assist the lead agency in determining the various responsible
agencies, public agencies having jurisdiction by law over natural resources affected by the
project that are held in trust for the people of the State of California, and any federal agencies
that have responsibility for carrying out or approving a proposed project. In the case of a
project described in subdivision (c) of Section 21065, that request may also be made by the
project applicant.

(d) With respect to the Department of Transportation, and with respect to any state agency that is a
responsible agency or a public agency having jurisdiction by law over natural resources
affected by the project that are held in trust for the people of the State of California, subject to
the requirements of subdivision (a), the Office of Planning and Research shall ensure that the
information required by subdivision (a) is transmitted to the lead agency, and that affected
agencies are notified regarding meetings to be held upon request pursuant to subdivision (b),
within the required time period.

§21080.5. PLAN OR OTHER WRITTEN DOCUMENTATION; SUBMISSION IN LIEU OF IMPACT

REPORT; REGULATORY PROGRAMS; CRITERIA; CERTIFICATION; PROPOSED CHANGES;

REVIEW; COMMENCEMENT OF ACTIONS; STATE AGENCIES

(a) Except as provided in Section 21158.1, when the regulatory program of a state agency requires
a plan or other written documentation containing environmental information and complying
with paragraph (3) of subdivision (d) to be submitted in support of an activity listed in
subdivision (b), the plan or other written documentation may be submitted in lieu of the
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(b)

©

(d)

environmental impact report required by this division if the Secretary of the Resources Agency
has certified the regulatory program pursuant to this section.

This section applies only to regulatory programs or portions thereof that involve either of the
following:

(1) The issuance to a person of a lease, permit, license, certificate, or other entitlement for use.

(2 The adoption or approval of standards, rules, regulations, or plans for use in the regulatory
program.

A regulatory program certified pursuant to this section is exempt from Chapter 3 (commencing
with Section 21100), Chapter 4 (commencing with Section 21150), and Section 21167, except
as provided in Article 2 (commencing with Section 21157) of Chapter 4.5.

To qualify for certification pursuant to this section, a regulatory program shall require the
utilization of an interdisciplinary approach that will ensure the integrated use of the natural and
social sciences in decision-making and that shall meet all of the following criteria:

(1) The enabling legislation of the regulatory program does both of the following:
&) Includes protection of the environment among its principal purposes.

(8) Contains authority for the administering agency to adopt rules and regulations for the
protection of the environment, guided by standards set forth in the enabling legislation.

(2 The rules and regulations adopted by the administering agency for the regulatory program
do all of the following:

(A) Require that an activity will not be approved or adopted as proposed if there are
feasible alternatives or feasible mitigation measures available that would substantially
lessen a significant adverse effect that the activity may have on the environment.

) Include guidelines for the orderly evaluation of proposed activities and the preparation
of the plan or other written documentation in a manner consistent with the
environmental protection purposes of the regulatory program.

(©) Require the administering agency to consult with all public agencies that have
jurisdiction, by law, with respect to the proposed activity.

(0) Require that final action on the proposed activity include the written responses of the
issuing authority to significant environmental points raised during the evaluation
process.

(E) Require the filing of a notice of the decision by the administering agency on the
proposed activity with the Secretary of the Resources Agency. Those notices shall be
available for public inspection, and a list of the notices shall be posted on a weekly
basis in the Office of the Resources Agency. Each list shall remain posted for a period
of 30 days.

(F) Require notice of the filing of the plan or other written documentation to be made to the
public and to a person who requests, in writing, notification. The notification shall be
made in a manner that will provide the public or a person requesting notification with
sufficient time to review and comment on the filing.

(3 The plan or other written documentation required by the regulatory program does both of
the following:

) Includes a description of the proposed activity with alternatives to the activity, and
mitigation measures to minimize any significant adverse effect on the environment of
the activity.

) Is available for a reasonable time for review and comment by other public agencies and
the general public.
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©)

()

(1) The Secretary of the Resources Agency shall certify a regulatory program that the secretary
determines meets all the qualifications for certification set forth in this section, and
withdraw certification on determination that the regulatory program has been altered so that
it no longer meets those qualifications. Certification and withdrawal of certification shall
occur only after compliance with Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code.

2 In determining whether or not a regulatory program meets the qualifications for
certification set forth in this section, the inquiry of the secretary shall extend only to the
question of whether the regulatory program meets the generic requirements of subdivision
(. The inquiry may not extend to individual decisions to be reached under the regulatory
program, including the nature of specific alternatives or mitigation measures that might be
proposed to lessen any significant adverse effect on the environment of the activity.

(3) If the secretary determines that the regulatory program submitted for certification does not
meet the qualifications for certification set forth in this section, the secretary shall adopt
findings setting forth the reasons for the determination.

After a regulatory program has been certified pursuant to this section, a proposed change in the
program that could affect compliance with the qualifications for certification specified in
subdivision (d) may be submitted to the Secretary of the Resources Agency for review and
comment. The scope of the secretary’s review shall extend only to the question of whether the
regulatory program meets the generic requirements of subdivision (d). The review may not
extend to individual decisions to be reached under the regulatory program, including specific
alternatives or mitigation measures that might be proposed to lessen any significant adverse
effect on the environment of the activity. The secretary shall have 30 days from the date of
receipt of the proposed change to notify the state agency whether the proposed change will alter
the regulatory program so that it no longer meets the qualification for certification established
in this section and will result in a withdrawal of certification as provided in this section.

An action or proceeding to attack, review, set aside, void, or annul a determination or decision
of a state agency approving or adopting a proposed activity under a regulatory program that has
been certified pursuant to this section on the basis that the plan or other written documentation
prepared pursuant to paragraph (3) of subdivision (d) does not comply with this section shall be
commenced not later than 30 days from the date of the filing of notice of the approval or
adoption of the activity.

(1) An action or proceeding to attack, review, set aside, void, or annul a determination of the
Secretary of the Resources Agency to certify a regulatory program pursuant to this section
on the basis that the regulatory program does not comply with this section shall be
commenced within 30 days from the date of certification by the secretary.

2 Inan action brought pursuant to paragraph (1), the inquiry shall extend only to whether there
was a prejudicial abuse of discretion by the secretary. Abuse of discretion is established if
the secretary has not proceeded in a manner required by law or if the determination is not
supported by substantial evidence.

For purposes of this section, a county agricultural commissioner is a state agency.

For purposes of this section, an air quality management district or air pollution control district
is a state agency, except that the approval, if any, by a district of a nonattainment area plan is
subject to this section only if, and to the extent that, the approval adopts or amends rules or
regulations.

(1) The secretary, by July 1, 2004, shall develop a protocol for reviewing the prospective
application of certified regulatory programs to evaluate the consistency of those programs
with the requirements of this division. Following the completion of the development of the
protocol, the secretary shall provide a report to the Senate Committee on Environmental
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Quality and the Assembly Committee on Natural Resources regarding the need for a grant
of additional statutory authority authorizing the secretary to undertake a review of the
certified regulatory programs.

(2 The secretary may update the protocol, and may update the report provided to the
legislative committees pursuant to paragraph (1) and provide, in compliance with Section
9795 of the Government Code, the updated report to those committees if additional
statutory authority is needed.

(3 The secretary shall provide a significant opportunity for public participation in developing
or updating the protocol described in paragraph (1) or (2) including, but not limited to, at
least two public meetings with interested parties. A notice of each meeting shall be
provided at least 10 days prior to the meeting to a person who files a written request for a
notice with the agency and to the Senate Committee on Environmental Quality and the
Assembly Committee on Natural Resources.

§21080.8. APPLICATION OF DIVISION; CONVERSION OF EXISTING RENTAL MOBILEHOME
PARK TO RESIDENT INITIATED SUBDIVISION, COOPERATIVE, CONDOMINIUM FOR
MOBILEHOMES

This division does not apply to the conversion of an existing rental mobilehome park to a resident
initiated subdivision, cooperative, or condominium for mobilehomes if the conversion will not
result in an expansion of or change in existing use of the property.

§21080.9. LOCAL COASTAL PROGRAMS OR LONG-RANGE LAND USE DEVELOPMENT;
UNIVERSITY OR GOVERNMENTAL ACTIVITIES AND APPROVALS; APPLICATION OF
DIVISION

This division shall not apply to activities and approvals by any local government, as defined in
Section 30109, or any state university or college, as defined in Section 30119, as necessary for the
preparation and adoption of a local coastal program or long-range land use development plan
pursuant to Division 20 (commencing with Section 30000); provided, however, that certification of
a local coastal program or long-range land use development plan by the California Coastal
Commission pursuant to Chapter 6 (commencing with Section 30500) of Division 20 shall be
subject to the requirements of this division. For the purpose of Section 21080.5, a certified local
coastal program or long-range land use development plan constitutes a plan for use in the
California Coastal Commission’s regulatory program.

§21080.10. APPLICATION OF DIVISION; GENERAL PLANS; LOW- OR MODERATE- INCOME

OR RESIDENTIAL HOUSING; AGRICULTURAL EMPLOYEE HOUSING

This division does not apply to any of the following:

(@ An extension of time, granted pursuant to Section 65361 of the Government Code, for the
preparation and adoption of one or more elements of a city or county general plan.

() Actions taken by the Department of Housing and Community Development or the California
Housing Finance Agency to provide financial assistance or insurance for the development and
construction of residential housing for persons and families of low or moderate income, as
defined in Section 50093 of the Health and Safety Code, if the project that is the subject of the
application for financial assistance or insurance will be reviewed pursuant to this division by
another public agency.

§21080.11. APPLICATION OF DIVISION; SETTLEMENTS BY STATE LANDS COMMISSION

This division shall not apply to settlements of title and boundary problems by the State Lands
Commission and to exchanges or leases in connection with those settlements.
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§21080.12. APPLICATION OF DIVISION; REPAIR OF CRITICAL LEVEES

@)

©

This division does not apply to the repair of critical levees of the State Plan for Flood Control
specified pursuant to Section 8361 of the Water Code within an existing levee footprint to meet
standards of public health and safety funded pursuant to Section 5096.821, except as otherwise
provided in Section 15300.2 of Title 14 of the California Code of Regulations.

For purposes of undertaking urgent levee repairs, the lead agency shall do all of the following:

(1) Conduct outreach efforts in the vicinity of the project to ensure public awareness of the
proposed repair work prior to approval of the project.

(2 To the extent feasible, comply with standard construction practices, including, but not
limited to, any rules, guidelines, or regulations adopted by the applicable air district for
construction equipment and for control of particulate matter emissions.

(3 To the extent feasible, use equipment powered by emulsified diesel fuel, electricity, natural

gas, or ultralow sulfur diesel as an alternative to conventional diesel-powered construction
equipment.

This section shall remain in effect only until July 1, 2016, and as of that date is repealed, unless
a later enacted statute, that is enacted before July 1, 2016, deletes or extends that date.

§21080.13. RAILROAD GRADE SEPARATION PROJECTS; APPLICATION OF DIVISION

This division shall not apply to any railroad grade separation project which eliminates an existing
grade crossing or which reconstructs an existing grade separation.

§21080.14.

(@)

©

This division does not apply to the closure of a railroad grade crossing by order of the Public
Utilities Commission, pursuant to the commission’s authority under Chapter 6 (commencing
with Section 1201) of Part 1 of Division 1 of the Public Utilities Code, if the commission finds
the crossing to present a threat to public safety.

This section shall not apply to any crossing for high-speed rail, as defined in subdivision (c) of
Section 185012 of the Public Utilities Code, or any crossing for any project carried out by the
High-Speed Rail Authority, as described in Section 185020 of the Public Utilities Code, or a
successor agency.

(1) Whenever a state agency determines that a project is not subject to this division pursuant to
this section, and it approves or determines to carry out the project, the state agency shall
file a notice with the Office of Planning and Research in the manner specified in
subdivisions (b) and (c) of Section 21108.

(2 Whenever a local agency determines that a project is not subject to this division pursuant to
this section, and it approves or determines to carry out the project, the local agency shall
file a notice with the Office of Planning and Research and with the county clerk in each
county in which the project will be located in the manner specified in subdivisions () and
(c) of Section 21152.

This section shall remain in effect only until January 1, 2016, and as of that date is repealed,

unless a later enacted statute, that is enacted before January 1, 2016, deletes or extends that
date.

§ 21080.14. [DELETED]
§ 21080.16. [REPEALED]
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§21080.17. APPLICATION OF DIVISION TO ORDINANCES IMPLEMENTING LAW RELATING
TO CONSTRUCTION OF DWELLING UNITS AND SECOND UNITS

This division does not apply to the adoption of an ordinance by a city or county to implement the
provisions of Section 65852.1 or Section 65852.2 of the Government Code.

§21080.18. APPLICATION OF DIVISION TO CLOSING OF PUBLIC SCHOOL MAINTAINING
KINDERGARTEN OR ANY OF GRADES 1 THROUGH 12

This division does not apply to the closing of any public school in which kindergarten or any of
grades 1 through 12 is maintained or the transfer of students from that public school to another
school if the only physical changes involved are categorically exempt under Chapter 3
(commencing with Section 15000) of Division 6 of Title 14 of the California Administrative Code.

§21080.19. RESTRIPING OF STREETS OR HIGHWAYS; APPLICATION OF DIVISION

This division does not apply to a project for restriping of streets or highways to relieve traffic
congestion.

§ 21080.20 BICYCLE TRANSPORTATION PLANS

@ This division does not apply to a bicycle transportation plan prepared pursuant to Section 891.2
of the Streets and Highways Code for an urbanized area for restriping of streets and highways,
bicycle parking and storage, signal timing to improve street and highway intersection
operations, and related signage for bicycles, pedestrians, and vehicles.

(b) Prior to determining that a project is exempt pursuant to this section, the lead agency shall do
both of the following:

(1) Hold noticed public hearings in areas affected by the bicycle transportation plan to hear and
respond to public comments. Publication of the notice shall be no fewer times than required
by Section 6061 of the Government Code, by the public agency in a newspaper of general
circulation in the area affected by the proposed project. If more than one area will be
affected, the notice shall be published in the newspaper of largest circulation from among
the newspapers of general circulation in those areas.

(20 Prepare an assessment of any traffic and safety impacts of the project and include measures
in the bicycle transportation plan to mitigate potential vehicular traffic impacts and bicycle
and pedestrian safety impacts.

() Ifalocal agency determines that a project is not subject to this division pursuant to this section,
and it determines to approve or carry out that project, the notice shall be filed with the Office of
Planning and Research and the county clerk in the county in which the project is located in the
manner specified in subdivisions (o) and (c) of Section 21152.

@ This section shall remain in effect only until January 1, 2018, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2018, deletes or extends that
date.

§21080.20.5 RESTRIPING FOR BICYCLE LANES IN URBANIZED AREAS

@ This division does not apply to a project that consists of the restriping of streets and highways
for bicycle lanes in an urbanized area that is consistent with a bicycle transportation plan
prepared pursuant to Section 891.2 of the Streets and Highways Code.

(b) Prior to determining that a project is exempt pursuant to this section, the lead agency shall do
both of the following:
(1) (A Prepare an assessment of any traffic and safety impacts of the project and include
measures in the project to mitigate potential vehicular traffic impacts and bicycle and
pedestrian safety impacts.
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©

(d)

(8) The requirement to prepare an assessment pursuant to subparagraph (a) shall not apply
if either of the following conditions is met:

() Measures to mitigate these impacts are identified in an environmental impact
report, negative declaration, or mitigated negative declaration prepared pursuant to
this division for the bicycle transportation plan, certified or approved no more than
five years prior to making the determination, the measures are included in the plan,
and those measures are incorporated into the project.

(i) An assessment was prepared pursuant to paragraph (2) of subdivision (b) of Section
21080.20 no more than five years prior to making the determination, the measures
to mitigate these impacts are included in the plan, and those measures are
incorporated into the project.

(2 Hold noticed public hearings in areas affected by the project to hear and respond to public
comments. Publication of the notice shall be no fewer times than required by Section 6061
of the Government Code, by the public agency in a newspaper of general circulation in the
area affected by the proposed project. If more than one area will be affected, the notice
shall be published in the newspaper of largest circulation from among the newspapers of
general circulation in those areas.

(1) If a state agency determines that a project is not subject to this division pursuant to this
section, and it determines to approve or carry out that project, the notice shall be filed with
the Office of Planning and Research in the manner specified in subdivisions () and (c) of
Section 21108.

(2 If a local agency determines that a project is not subject to this division pursuant to this
section, and it determines to approve or carry out that project, the notice shall be filed with
the Office of Planning and Research, and filed with the county clerk in the county in which
the project is located in the manner specified in subdivisions (o) and (c) of Section 21152.

This section shall remain in effect only until January 1, 2018, and as of that date is repealed,

unless a later enacted statute, that is enacted before January 1, 2018, deletes or extends that

date.

§21080.21. APPLICATION OF DIVISION TO PUBLIC RIGHT-OF-WAY PIPELINE PROJECTS
LESS THAN ONE MILE IN LENGTH

@)

(b)

©

(d)

This division does not apply to any project of less than one mile in length within a public street
or highway or any other public right-of-way for the installation of a new pipeline or the
maintenance, repair, restoration, reconditioning, relocation, replacement, removal, or
demolition of an existing pipeline.

For purposes of this section, “pipeline” means subsurface pipelines and subsurface or surface
accessories or appurtenances to a pipeline, such as mains, traps, vents, cables, conduits, vaults,
valves, flanges, manholes, and meters.

In determining the applicability of the exemption provided by this section to a natural gas
pipeline safety enhancement activity under review by a resource agency, the resource agency
shall consider only the length of pipeline that is within its legal jurisdiction.

For purposes of this section, the following definitions shall apply:

(1) “Natural gas pipeline safety enhancement activity” means an activity undertaken by a
public utility as part of a program to enhance the safety of intrastate natural gas pipelines in
accordance with a decision, rule, or regulation adopted by the Public Utilities Commission.

(20 “Resource agency” means the State Lands Commission, the California Coastal
Commission, the Department of Fish and Game, or the State Water Resources Control
Board, and local or regional agencies with permitting authority under the California Coastal
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Act of 1976 (Division 20 (commencing with Section 30000)) or Chapter 4 (commencing
with Section 13200) of Division 7 of the Water Code.

(e) This section shall remain in effect only until January 1, 2018, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2018, deletes or extends that
date.

§21080.21.

(@ This division does not apply to any project of less than one mile in length within a public street
or highway or any other public right-of-way for the installation of a new pipeline or the
maintenance, repair, restoration, reconditioning, relocation, replacement, removal, or
demolition of an existing pipeline. For purposes of this section, “pipeline” includes subsurface
facilities but does not include any surface facility related to the operation of the underground
facility.

() This section shall become operative January 1, 2018.

§21080.22. LOCAL GOVERNMENTS; PREPARATION OF GENERAL PLAN AMENDMENTS;
APPLICATION OF DIVISION

@ This division does not apply to activities and approvals by a local government necessary for the
preparation of general plan amendments pursuant to Section 29763, except that the approval of
general plan amendments by the Delta Protection Commission is subject to the requirements of
this division.

() For purposes of Section 21080.5, a general plan amendment is a plan required by the regulatory
program of the Delta Protection Commission.

§ 21080.23. PIPELINE PROJECTS; APPLICATION OF DIVISION

@ This division does not apply to any project which consists of the inspection, maintenance,
repair, restoration, reconditioning, relocation, replacement, or removal of an existing pipeline,
as defined in subdivision (a) of Section 51010.5 of the Government Code, or any valve, flange,
meter, or other piece of equipment that is directly attached to the pipeline, if the project meets
all of the following conditions:

(1) (o) The project is less than eight miles in length.

(8) Notwithstanding subparagraph (a), actual construction and excavation activities
undertaken to achieve the maintenance, repair, restoration, reconditioning, relocation,
replacement, or removal of an existing pipeline are not undertaken over a length of
more than one-half mile at any one time.

(2 The project consists of a section of pipeline that is not less than eight miles from any
section of pipeline that has been subject to an exemption pursuant to this section in the past
12 months.

(3 The project is not solely for the purpose of excavating soil that is contaminated by
hazardous materials, and, to the extent not otherwise expressly required by law, the party
undertaking the project immediately informs the lead agency of the discovery of
contaminated soil.

4 To the extent not otherwise expressly required by law, the person undertaking the project
has, in advance of undertaking the project, prepared a plan that will result in notification of
the appropriate agencies so that they may take action, if determined to be necessary, to
provide for the emergency evacuation of members of the public who may be located in
close proximity to the project.

(5) Project activities are undertaken within an existing right-of-way and the right-of-way is
restored to its condition prior to the project.
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(b)

©

6) The project applicant agrees to comply with all conditions otherwise authorized by law,
imposed by the city or county planning department as part of any local agency permit
process, that are required to mitigate potential impacts of the proposed project, and to
otherwise comply with the Keene-Nejedly California Wetlands Preservation Act (Chapter 7
(commencing with Section 5810) of Division 5), the California Endangered Species Act
(Chapter 1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code),
and other applicable state laws, and with all applicable federal laws.

If a project meets all of the requirements of subdivision (a), the person undertaking the project
shall do all of the following:

(1) Notify, in writing, any affected public agency, including, but not limited to, any public
agency having permit, land use, environmental, public health protection, or emergency
response authority of the exemption of the project from this division by subdivision (a).

(2 Provide notice to the public in the affected area in a manner consistent with paragraph (3) of
subdivision (b) of Section 21092.

(3 In the case of private rights-of-way over private property, receive from the underlying
property owner permission for access to the property.

@ Comply with all conditions otherwise authorized by law, imposed by the city or county
planning department as part of any local agency permit process, that are required to
mitigate potential impacts of the proposed project, and otherwise comply with the Keene-
Nejedly California Wetlands Preservation Act (Chapter 7 (commencing with Section 5810)
of Division 5), the California Endangered Species Act (Chapter 1.5 (commencing with
Section 2050) of Division 3 of the Fish and Game Code), and other applicable state laws,
and with all applicable federal laws.

This section does not apply to either of the following:
(1) A project in which the diameter of the pipeline is increased.
2 A project undertaken within the boundaries of an oil refinery.

§ 21080.23.5. PIPELINE; BIOGAS; APPLICATION OF DIVISION

(a)

For purposes of Section 21080.23, “pipeline” also means a pipeline located in Fresno, Kern,

Kings, or Tulare County, that is used to transport biogas, and meeting the requirements of
Section 21080.23 and all local, state, and federal laws.

For purposes of this section, “biogas” means natural gas that meets the requirements of Section

22925 of Title 13 of the California Code of Regulations and is derived from anaerobic
digestion of dairy animal waste.

This section shall remain in effect only until January 1, 2018, and as of that date is repealed,

unless a later enacted statute, that is enacted before January 1, 2018, deletes or extends that
date.

§ 21080.24. PERMITS; ISSUANCE, MODIFICATION, AMENDMENT, OR RENEWAL;
APPLICATION OF LAW

This division does not apply to the issuance, modification, amendment, or renewal of a permit by

an air pollution control district or air quality management district pursuant to Title V, as
defined in Section 39053.3 of the Health and Safety Code, or pursuant to a district Title V
program established pursuant to Sections 42301.10, 42301.11, and 42301.12 of the Health and
Safety Code, unless the issuance, modification, amendment, or renewal authorizes a physical or
operational change to a source or facility.
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§ 21080.25. LA-RICS; APPLICATION OF DIVISION

@)

(b)

©

For purposes of this section, the following definitions shall apply:
(1) “Antenna support structures” means lattice towers, monopoles, and roof-mounts.
(2) “Habitat of significant value” includes all of the following:

(A) Wildlife habitat of national, statewide, or regional importance.

(B) Habitat identified as candidate, fully protected, sensitive, or species of special status by
a state or federal agency.

(C) Habitat essential to the movement of resident or migratory wildlife.

(3) “LA-RICS” means the Los Angeles Regional Interoperable Communications System,
consisting of a long-term evolution broadband mobile data system, a land mobile radio
system, or both.

4 “LMR” means a land mobile radio system.
(5) “LTE” means a long-term evolution broadband mobile data system.

(6) “Riparian area” means an area that is transitional between terrestrial and aquatic
ecosystems, that is distinguished by gradients in biophysical conditions, ecological
processes, and biota, and that meets the following criteria:

(A) Is an area through which surface and subsurface hydrology connect waterbodies with
their adjacent uplands.

(8) Is adjacent to perennial, intermittent, and ephemeral streams, lakes, or estuarine or
marine shorelines.

(©) Includes those portions of terrestrial ecosystems that significantly influence exchanges
of energy and matter with aquatic ecosystems.

(7 “Wetlands” has the same meaning as defined in the United States Fish and Wildlife Service
Manual, Part 660 FW 2 (June 21, 1993).

8 “Wildlife habitat” means the ecological communities upon which wild animals, birds,
plants, fish, amphibians, and invertebrates depend for their conservation and protection.

If all the criteria specified in subdivision (c) are met at the individual project site, this division
does not apply to the design, site acquisition, construction, operation, or maintenance of the
following elements of the LA-RICS:

(1) Antennas, including microwave dishes and arrays.
(2) Antenna support structures.

(3) Equipment enclosures.

(4) Central system switch facilities.

(5) Associated foundations and equipment.

As a condition of the exemption specified in subdivision (b), all of the following criteria shall be
met at the individual project site:

(1) The project site is publicly owned and already contains one or both of the following:
(A) An antenna support structure and one or both of the following components:
(i Antennas.
(i) Equipment enclosures.

(8) A police, sheriff, or fire station, or other public facility that transmits or receives public
safety radio signals.
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(d)

(20 Construction and implementation at the project site would not have a substantial adverse
impact on wetlands, riparian areas, or habitat of significant value, and would not harm any
species protected by the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et
seq.), the Native Plant Protection Act (Chapter 10 (commencing with Section 1900) of the
Fish and Game Code), or the California Endangered Species Act (Chapter 1.5
(commencing with Section 2050) of Division 3 of the Fish and Game Code), or the habitat
of those species.

(3 Construction and implementation of the project at the site would not have a substantial
adverse impact on historical resources pursuant to Section 21084.1.

(4) Operation of the project at the site would not exceed the maximum permissible exposure
standards established by the Federal Communications Commission, as set forth in Sections
1.1307 and 1.1310 of Title 47 of the Code of Federal Regulations.

(5) Any new LTE antenna support structures or LMR antenna support structures would comply
with applicable state and federal height restrictions, and any height restrictions mandated
by an applicable comprehensive land use plan adopted by an airport land use commission.
The new monopoles shall not exceed 70 feet in height without appurtenances and
attachments, and new lattice towers shall not exceed 180 feet in height without
appurtenances and attachments.

(6) Each new central system switch is located within an existing enclosed structure at a
publicly owned project site, or is housed at an existing private communications facility.

This section shall remain in effect only until January 1, 2017, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2017, deletes or extends that
date.

§ 21080.26. FLUORIDATION; APPLICATION OF DIVISION; MINOR ALTERATIONS

This division does not apply to minor alterations to utilities made for the purposes of complying
with Sections 4026.7 and 4026.8 of the Health and Safety Code or regulations adopted thereunder.

§21080.29. LA PLAYA PROJECT; APPLICATION OF DIVISION

(@)

(b)

A project located in Los Angeles County that is approved by a public agency before the
effective date of the act adding this section is not in violation of any requirement of this
division by reason of the failure to construct a roadway across the property transferred to the
state pursuant to subdivision (c) and to construct a bridge over the adjacent Ballona Channel in
Los Angeles County, otherwise required as a mitigation measure pursuant to this division, if all
of the following conditions apply:

(1) The improvements specified in this subdivision are not constructed, due in whole or in part,
to the project owner’s or developer’s relinquishment of easement rights to construct those
improvements.

(2 The easement rights in paragraph (1) are relinquished in connection with the State of
California, acting by and through the Wildlife Conservation Board of the Department of
Fish and Game, acquiring a wetlands project that is a minimum of 400 acres in size and
located within the coastal zone.

Where those easement rights have been relinquished, any municipal ordinance or regulation
adopted by a charter city or a general law city shall be inapplicable to the extent that the
ordinance or regulation requires construction of the transportation improvements specified in
subdivision (a), or would otherwise require reprocessing or resubmittal of a permit or approval,
including, but not limited to, a final recorded map, a vesting tentative map, or a tentative map,
as a result of the transportation improvements specified in subdivision (a) not being constructed.
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© () If the Wildlife Conservation Board of the Department of Fish and Game acquires property

within the coastal zone that is a minimum of 400 acres in size pursuant to a purchase and
sale agreement with Playa Capital Company, LLC, the Controller shall direct the trustee
under the Amendment to Declaration of Trust entered into on or about December 11, 1984,
by First Nationwide Savings, as trustee, Summa Corporation, as trustor, and the Controller,
as beneficiary, known as the HRH Inheritance Tax Security Trust, to convey title to the
trust estate of the trust, including real property commonly known as Playa Vista Area C, to
the State of California acting by and through the Wildlife Conservation Board of the
Department of Fish and Game for conservation, restoration, or recreation purposes only,
with the right to transfer the property for those uses to any other agency of the State of
California.

(2 This subdivision shall constitute the enabling legislation required by the Amendment to
Declaration of Trust to empower the Controller to direct the trustee to convey title to the
trust estate under the HRH Inheritance Tax Security Trust to the State of California or an
agency thereof.

(3 The conveyance of the trust estate to the Wildlife Conservation Board pursuant to this
subdivision shall supersede any duty or obligation imposed upon the Controller under the
Probate Code or the Revenue and Taxation Code with respect to the disposition or
application of the net proceeds of the trust estate.

§ 21080.32. EXEMPTION OF SPECIFIED ACTIONS BY PUBLICLY OWNED TRANSIT
AGENCIES; IMPLEMENTATION OF BUDGET REDUCTIONS

(@)

©

This section shall only apply to publicly owned transit agencies, but shall not apply to any
publicly owned transit agency created pursuant to Section 130050.2 of the Public Utilities
Code.

Except as provided in subdivision (c), and in accordance with subdivision (d), this division does
not apply to actions taken on or after July 1, 1995, by a publicly owned transit agency to
implement budget reductions caused by the failure of agency revenues to adequately fund
agency programs and facilities.

This section does not apply to any action to reduce or eliminate a transit service, facility,
program, or activity that was approved or adopted as a mitigation measure in any
environmental document authorized by this division or the National Environmental Policy Act
(42 U.S.C. Sec. 4321 et seq.) or to any state or federal requirement that is imposed for the
protection of the environment.

(1) This section applies only to actions taken after the publicly owned transit agency has made
a finding that there is a fiscal emergency caused by the failure of agency revenues to
adequately fund agency programs and facilities, and after the publicly owned transit agency
has held a public hearing to consider those actions. A publicly owned transit agency that
has held such a hearing shall respond within 30 days at a regular public meeting to
suggestions made by the public at the initial public hearing. Those actions shall be limited
to projects defined in subdivision (a) or (b) of Section 21065 which initiate or increase fees,
rates, or charges charged for any existing public service, program, or activity; or reduce or
eliminate the availability of an existing publicly owned transit service, facility, program, or
activity.

(2 For purposes of this subdivision, “fiscal emergency,” when applied to a publicly owned
transit agency, means that the agency is projected to have negative working capital within
one year from the date that the agency makes the finding that there is a fiscal emergency
pursuant to this section. Working capital shall be determined by adding together all
unrestricted cash, unrestricted short-term investments, and unrestricted short-term accounts
receivable and then subtracting unrestricted accounts payable. Employee retirement funds,
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including Internal Revenue Code Section 457 deferred compensation plans and Section
401 plans, health insurance reserves, bond payment reserves, workers’ compensation
reserves, and insurance reserves, shall not be factored into the formula for working capital.

§ 21080.33. EMERGENCY PROJECTS TO MAINTAIN, REPAIR OR RESTORE EXISTING
HIGHWAYS; APPLICATION OF DIVISION; EXCEPTIONS

This division does not apply to any emergency project undertaken, carried out, or approved by a
public agency to maintain, repair, or restore an existing highway, as defined in Section 360 of the
Vehicle Code, except for a highway designated as an official state scenic highway pursuant to
Section 262 of the Streets and Highways Code, within the existing right-of-way of the highway,
damaged as a result of fire, flood, storm, earthquake, land subsidence, gradual earth movement, or
landslide, within one year of the damage. This section does not exempt from this division any
project undertaken, carried out, or approved by a public agency to expand or widen a highway
damaged by fire, flood, storm, earthquake, land subsidence, gradual earth movement, or landslide.

§ 21080.35. CARRYING OUT OR APPROVING A PROJECT; DEFINITION

For the purposes of Section 21069, the phrase “carrying out or approving a project” shall include
the carrying out or approval of a plan for a project that expands or enlarges an existing publicly
owned airport by any political subdivision, as described in Section 21661.6 of the Public Utilities
Code.

§21080.35.1

(8 Except as provided in subdivision (d), this division does not apply to the installation of a solar
energy system on the roof of an existing building or at an existing parking lot.

() For the purposes of this section, the following terms mean the following:

(1) *“Existing parking lot” means an area designated and used for parking of vehicles as of the
time of the application for the solar energy system and for at least the previous two years.

(2 “Solar energy system” includes all associated equipment. Associated equipment consists of
parts and materials that enable the generation and use of solar electricity or solar-heated
water, including any monitoring and control, safety, conversion, and emergency responder
equipment necessary to connect to the customer’s electrical service or plumbing and any
equipment, as well as any equipment necessary to connect the energy generated to the
electrical grid, whether that connection is onsite or on an adjacent parcel of the building
and separated only by an improved right-of-way. “Associated equipment” does not include
a substation.

(© (@ Associated equipment shall be located on the same parcel of the building, except that
associated equipment necessary to connect the energy generated to the electrical grid may
be located immediately adjacent to the parcel of the building or immediately adjacent to the
parcel of the building and separated only by an improved right-of-way.

(2 Associated equipment shall not occupy more than 500 square feet of ground surface and the
site of the associated equipment shall not contain plants protected by the Native Plant
Protection Act (Chapter 10 (commencing with Section 1900) of Division 2 of the Fish and
Game Code).

@ This section does not apply if the associated equipment would otherwise require one of the
following:

! Section 21080.35, as added by SB 226, was mislabeled and codified under the same number as an existing code section with
unrelated content. AB 226 does not amend the existing language of Section 21080.35.
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®

1 An individual federal permit pursuant to Section 401 or 404 of the federal Clean Water Act
(33 U.S.C. Sec. 1341 or 1344) or waste discharge requirements pursuant to the Porter-
Cologne Water Quality Control Act (Division 7 (commencing with Section 13000) of the
Water Code).

2 An individual take permit for species protected under the federal Endangered Species Act
of 1973 (16 U.S.C. Sec. 1531 et seq.) or the California Endangered Species Act (Chapter
1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code).

(3) A streambed alteration permit pursuant to Chapter 6 (commencing with Section 1600) of
Division 2 of the Fish and Game Code.

This section does not apply if the installation of a solar energy system at an existing parking lot
involves either of the following:

(1) The removal of a tree required to be planted, maintained, or protected pursuant to local,
state, or federal requirements, unless the tree dies and there is no requirement to replace the
tree.

2 The removal of a native tree over 25 years old.
This section does not apply to any transmission or distribution facility or connection.

§21080.37. ALTERATION OF EXISTING ROADWAY; APPLICATION OF DIVISION

@)

This division does not apply to a project or an activity to repair, maintain, or make minor
alterations to an existing roadway if all of the following conditions are met:

(1) The project is carried out by a city or county with a population of less than 100,000 persons
to improve public safety.

(2 (A) The project does not cross a waterway.

(8) For purposes of the paragraph, “waterway” means a bay, estuary, lake, pond, river,
slough, or a perennial, intermittent, or ephemeral stream, lake, or estuarine-marine
shoreline.

(3) The project involves negligible or no expansion of an existing use beyond that existing at
the time of the lead agency’s determination.

(4 The roadway is not a state roadway.

(5) (A) The site of the project does not contain wetlands or riparian areas and does not have
significant value as a wildlife habitat, and the project does not harm any species
protected by the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.),
the Native Plant Protection Act (Chapter 10 (commencing with Section 1900) of
Division 2 of the Fish and Game Code), or the California Endangered Species Act
(Chapter 1.5 (commencing with Section 2050) of Division 3 of the Fish and Game
Code), and the project does not cause the destruction or removal of any species
protected by a local ordinance.

(8) For the purposes of this paragraph:

(i) “Riparian areas” mean those areas transitional between terrestrial and aquatic
ecosystems and that are distinguished by gradients in biophysical conditions,
ecological processes, and biota. A riparian area is an area through which surface
and subsurface hydrology connect waterbodies with their adjacent uplands. A
riparian area includes those portions of terrestrial ecosystems that significantly
influence exchanges of energy and matter with aquatic ecosystems. A riparian area
is adjacent to perennial, intermittent, and ephemeral streams, lakes, and estuarine-
marine shorelines.
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(b)

©

(d)

®

@iy “Significant value as a wildlife habitat” includes wildlife habitat of national,
statewide, regional, or local importance; habitat for species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531, et seq.), the California
Endangered Species Act (Chapter 1.5 (commencing with Section 2050) of Division
3 of the Fish and Game Code), or the Native Plant Protection Act (Chapter 10
(commencing with Section 1900) of Division 2 of the Fish and Game Code);
habitat identified as candidate, fully protected, sensitive, or species of special status
by local, state, or federal agencies; or habitat essential to the movement of resident
or migratory wildlife.

(iiiy “Wetlands” has the same meaning as in the United States Fish and Wildlife Service
Manual, Part 660 FW 2 (June 21, 1993).

(iv) “Wildlife habitat” means the ecological communities upon which wild animals,
birds, plants, fish, amphibians, and invertebrates depend for their conservation and
protection.

(6) The project does not impact cultural resources.

(7 The roadway does not affect scenic resources, as provided pursuant to subdivision (c) of
Section 21084.

Prior to determining that a project is exempt pursuant to this section, the lead agency shall do
both of the following:

(1) Include measures in the project to mitigate potential vehicular traffic and safety impacts
and bicycle and pedestrian safety impacts.

(20 Hold a noticed public hearing on the project to hear and respond to public comments. The
hearing on the project may be conducted with another noticed lead agency public hearing.
Publication of the notice shall be no fewer times than required by Section 6061 of the
Government Code, by the public agency in a newspaper of general circulation in the area.

For purposes of this section, “roadway” means a roadway as defined pursuant to Section 530 of
the Vehicle Code and the previously graded and maintained shoulder that is within a roadway
right-of-way of no more than five feet from the edge of the roadway.

Whenever a local agency determines that a project is not subject to this division pursuant to this
notice with the Office of Planning and Research, and with the county clerk in the county in
which the project will be located in the manner specified in subdivisions () and (c) of Section
21152.

This section shall remain in effect only until January 1, 2016, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2016, deletes or extends that
date.

§21080.42.

@)

The following transportation projects are exempt from this division:

1 U.S. Highway 101 interchange modification, adding southbound auxiliary lane and
southbound mixed flow lane, from Interstate 280 to Yerba Buena Road, in Santa Clara
County.

(2) Construct north and southbound high-occupancy vehicle lanes on 1-805 from I-5 to Carroll
Canyon Road, including construction of north-facing direct access ramps in San Diego
County.

(3 State Route 99, Los Molinas rehabilitation and traffic calming, from Orange Street to
Tehama Vine Road, in Tehama County.

(4 State Route 99, Island Park widening project, adding one mixed flow lane in each direction,
from Ashlan Avenue to Grantlund Avenue, in Fresno County.
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(b)

(5) State Route 99 median widening, adding one mixed flow lane in each direction, from State
Route 120 west to 0.4 miles north of Arch Road, in Manteca in San Joaquin County.

(6) State Route 12 pavement rehabilitation and shoulder widening in San Joaquin County on
Bouldin Island.

(7) State Route 91 widening, adding one mixed flow lane in each direction, from State Route
55 to Weir Canyon Road in Orange County.

@ U.S. Highway 101 pavement rehabilitation and shoulder widening in San Luis Obispo
County.

An exemption provided pursuant to subdivision (a) shall not apply to a transportation project if,
on or after February 1, 2009, a lead agency changes the scope of that project from the manner
in which the project is described in subdivision (a).

§ 21081. NECESSARY FINDINGS WHERE ENVIRONMENTAL IMPACT REPORT IDENTIFIES
EFFECTS

Pursuant to the policy stated in Sections 21002 and 21002.1, no public agency shall approve or
carry out a project for which an environmental impact report has been certified which identifies one
or more significant effects on the environment that would occur if the project is approved or carried
out unless hoth of the following occur:

@)

(b)

The public agency makes one or more of the following findings with respect to each significant
effect:

(1) Changes or alterations have been required in, or incorporated into, the project which
mitigate or avoid the significant effects on the environment.

(2 Those changes or alterations are within the responsibility and jurisdiction of another public
agency and have been, or can and should be, adopted by that other agency.

(3) Specific economic, legal, social, technological, or other considerations, including
considerations for the provision of employment opportunities for highly trained workers,
make infeasible the mitigation measures or alternatives identified in the environmental
impact report.

With respect to significant effects which were subject to a finding under paragraph (3) of
subdivision (a), the public agency finds that specific overriding economic, legal, social,
technological, or other benefits of the project outweigh the significant effects on the
environment.

§21081.2 EXCEPTION TO FINDINGS FOR INFILL RESIDENTIAL PROJECTS

@)

Except as provided in subdivision (), if a residential project, not exceeding 100 units, with a
minimum residential density of 20 units per acre and within one-half mile of a transit stop, on
an infill site in an urbanized area is in compliance with the traffic, circulation, and
transportation policies of the general plan, applicable community plan, applicable specific plan,
and applicable ordinances of the city or county with jurisdiction over the area where the project
is located, and the city or county requires that the mitigation measures approved in a previously
certified project area environmental impact report applicable to the project be incorporated into
the project, the city or county is not required to comply with subdivision (a) of Section 21081
with respect to the making of any findings regarding the impacts of the project on traffic at
intersections, or on streets, highways, or freeways.

Nothing in subdivision (a) restricts the authority of a city or county to adopt feasible mitigation
measures with respect to the impacts of a project on pedestrian and bicycle safety.
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() Subdivision (a) does not apply in any of the following circumstances:

®

@

@)

@

The application for a proposed project is made more than five years after certification of the
project area environmental impact report applicable to the project.

A major change has occurred within the project area after certification of the project area
environmental impact report applicable to the project.

The project area environmental impact report applicable to the project was certified with
overriding considerations pursuant to subdivision () of Section 21081 to the significant
impacts on the environment with respect to traffic or transportation.

The proposed project covers more than four acres.

@ A project shall not be divided into smaller projects in order to qualify pursuant to this section.

() Nothing in this section relieves a city or county from the requirement to analyze the project’s
effects on traffic at intersections, or on streets, highways, or freeways, or from making a
determination that the project may have a significant effect on traffic.

() For the purposes of this section, “project area environmental impact report® means an
environmental impact report certified on any of the following:

®
@

®)

E

©)

©6)

A general plan.

A revision or update to the general plan that includes at least the land use and circulation
elements.

An applicable community plan.
An applicable specific plan.

A housing element of the general plan, if the environmental impact report analyzed the
environmental effects of the density of the proposed project.

A zoning ordinance.

§21081.5. FEASIBILITY OF MITIGATION MEASURES OR PROJECT ALTERNATIVES; BASIS
FOR FINDINGS

In making the findings required by paragraph (3) of subdivision (a) of Section 21081, the public
agency shall base its findings on substantial evidence in the record.

§ 21081.6. FINDINGS OR NEGATIVE DECLARATIONS; REPORTING OR MONITORING
PROJECT CHANGES; EFFECT ON ENVIRONMENT; CONDITIONS
(@ When making the findings required by paragraph (1) of subdivision (a) of Section 21081 or when

adopting a mitigated negative declaration pursuant to paragraph (2) of subdivision (c) of Section
21080, the following requirements shall apply:

®

@

The public agency shall adopt a reporting or monitoring program for the changes made to
the project or conditions of project approval, adopted in order to mitigate or avoid
significant effects on the environment. The reporting or monitoring program shall be
designed to ensure compliance during project implementation. For those changes which
have been required or incorporated into the project at the request of a responsible agency or
a public agency having jurisdiction by law over natural resources affected by the project,
that agency shall, if so requested by the lead agency or a responsible agency, prepare and
submit a proposed reporting or monitoring program.

The lead agency shall specify the location and custodian of the documents or other material
which constitute the record of proceedings upon which its decision is based.

() A public agency shall provide that measures to mitigate or avoid significant effects on the
environment are fully enforceable through permit conditions, agreements, or other measures.
Conditions of project approval may be set forth in referenced documents which address
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required mitigation measures or, in the case of the adoption of a plan, policy, regulation, or
other public project, by incorporating the mitigation measures into the plan, policy, regulation,
or project design.

() Prior to the close of the public review period for a draft environmental impact report or
mitigated negative declaration, a responsible agency, or a public agency having jurisdiction
over natural resources affected by the project, shall either submit to the lead agency complete
and detailed performance objectives for mitigation measures which would address the
significant effects on the environment identified by the responsible agency or agency having
jurisdiction over natural resources affected by the project, or refer the lead agency to
appropriate, readily available guidelines or reference documents. Any mitigation measures
submitted to a lead agency by a responsible agency or an agency having jurisdiction over
natural resources affected by the project shall be limited to measures which mitigate impacts to
resources which are subject to the statutory authority of, and definitions applicable to, that
agency. Compliance or noncompliance by a responsible agency or agency having jurisdiction
over natural resources affected by a project with that requirement shall not limit the authority of
the responsible agency or agency having jurisdiction over natural resources affected by a
project, or the authority of the lead agency, to approve, condition, or deny projects as provided
by this division or any other provision of law.

§21081.7. TRANSPORTATION INFORMATION; SUBMISSION OF REPORT TO
TRANSPORTATION PLANNING AGENCY

Transportation information resulting from the reporting or monitoring program required to be
adopted by a public agency pursuant to Section 21081.6 shall be submitted to the transportation
planning agency in the region where the project is located and to the Department of Transportation
for a project of statewide, regional, or areawide significance according to criteria developed
pursuant to Section 21083. The transportation planning agency and the Department of
Transportation shall adopt guidelines for the submittal of those reporting or monitoring programs.

§ 21082. PUBLIC AGENCIES; ADOPTION OF OBJECTIVES, CRITERIA AND PROCEDURES;
CONSISTENCY WITH GUIDELINES

All public agencies shall adopt by ordinance, resolution, rule, or regulation, objectives, criteria, and
procedures for the evaluation of projects and the preparation of environmental impact reports and
negative declarations pursuant to this division. A school district, or any other district, whose
boundaries are coterminous with a city, county, or city and county, may utilize the objectives,
criteria, and procedures of the city, county, or city and county, as may be applicable, in which case,
the school district or other district need not adopt objectives, criteria, and procedures of its own.
The objectives, criteria, and procedures shall be consistent with the provisions of this division and
with the guidelines adopted by the Secretary of the Resources Agency pursuant to Section 21083.
Such objectives, criteria, and procedures shall be adopted by each public agency no later than 60
days after the Secretary of the Resources Agency has adopted guidelines pursuant to Section
21083.

§21082.1. DRAFT ENVIRONMENTAL IMPACT REPORT, ENVIRONMENTAL IMPACT
REPORT, OR NEGATIVE DECLARATION; PREPARATION BY PUBLIC AGENCY

(@ Any draft environmental impact report, environmental impact report, negative declaration, or
mitigated negative declaration prepared pursuant to the requirements of this division shall be
prepared directly by, or under contract to, a public agency.

() This section is not intended to prohibit, and shall not be construed as prohibiting, any person
from submitting information or other comments to the public agency responsible for preparing
an environmental impact report, draft environmental impact report, negative declaration, or
mitigated negative declaration. The information or other comments may be submitted in any
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format, shall be considered by the public agency, and may be included, in whole or in part, in
any report or declaration.

The lead agency shall do all of the following:
1) Independently review and analyze any report or declaration required by this division.
(2 Circulate draft documents that reflect its independent judgment.

(3 As part of the adoption of a negative declaration or a mitigated negative declaration, or
certification of an environmental impact report, find that the report or declaration reflects
the independent judgment of the lead agency.

4 Submit a sufficient number of copies of the draft environmental impact report, proposed
negative declaration, or proposed mitigated negative declaration, and a copy of the report or
declaration in an electronic form as required by the guidelines adopted pursuant to Section
21083, to the State Clearinghouse for review and comment by state agencies, if any of the
following apply:

(A) A state agency is any of the following:
() The lead agency.
@iy A responsible agency.
(iiy A trustee agency.
(8) A state agency otherwise has jurisdiction by law with respect to the project.

(©) The proposed project is of sufficient statewide, regional, or areawide environmental
significance as determined pursuant to the guidelines certified and adopted pursuant to
Section 21083.

§21082.2. SIGNIFICANT EFFECT ON ENVIRONMENT; DETERMINATION; ENVIRONMENTAL
IMPACT REPORT PREPARATION

@)

(b)

©

The lead agency shall determine whether a project may have a significant effect on the
environment based on substantial evidence in light of the whole record.

The existence of public controversy over the environmental effects of a project shall not require
preparation of an environmental impact report if there is no substantial evidence in light of the
whole record before the lead agency that the project may have a significant effect on the
environment.

Argument, speculation, unsubstantiated opinion or narrative, evidence which is clearly
inaccurate or erroneous, or evidence of social or economic impacts which do not contribute to,
or are not caused by, physical impacts on the environment, is not substantial evidence.
Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.

If there is substantial evidence, in light of the whole record before the lead agency, that a
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

Statements in an environmental impact report and comments with respect to an environmental

impact report shall not be deemed determinative of whether the project may have a significant
effect on the environment.

§21082.3.

(@

Any mitigation measures agreed upon in the consultation conducted pursuant to Section

21080.3.2 shall be recommended for inclusion in the environmental document and in an
adopted mitigation monitoring and reporting program, if determined to avoid or lessen the
impact pursuant to paragraph (2) of subdivision (b), and shall be fully enforceable.
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(b)

If a project may have a significant impact on a tribal cultural resource, the lead agency’s

(©

environmental document shall discuss both of the following:

1)

Whether the proposed project has a significant impact on an identified tribal cultural

2

resource.
Whether feasible alternatives or mitigation measures, including those measures that may be

agreed to pursuant to subdivision (a), avoid or substantially lessen the impact on the
identified tribal cultural resource.

Any information, including, but not limited to, the location, description, and use of the

tribal cultural resources, that is submitted by a California Native American tribe during the
environmental review process shall not be included in the environmental document or
otherwise disclosed by the lead agency or any other public agency to the public, consistent
with subdivision () of Section 6254 of, and Section 6254.10 of, the Government Code, and
subdivision (d) of Section 15120 of Title 14 of the California Code of Regulations, without
the prior consent of the tribe that provided the information. If the lead agency publishes any
information submitted by a California Native American tribe during the consultation or
environmental review process, that information shall be published in a confidential
appendix to the environmental document unless the tribe that provided the information
consents, in writing, to the disclosure of some or all of the information to the public. This
subdivision does not prohibit the confidential exchange of the submitted information
between public agencies that have lawful jurisdiction over the preparation of the
environmental document.

(A) _This subdivision does not prohibit the confidential exchange of information regarding

tribal cultural resources submitted by a California Native American tribe during the
consultation or environmental review process among the lead agency, the California
Native American tribe, the project applicant, or the project applicant’s agent. Except as
provided in subparagraph (B) or unless the California Native American tribe providing
the information consents, in writing, to public disclosure, the project applicant or the
project applicant’s legal advisers, using a reasonable degree of care, shall maintain the
confidentiality of the information exchanged for the purposes of preventing looting,
vandalism, or damage to a tribal cultural resource and shall not disclose to a third party
confidential information regarding tribal cultural resources.

(8) This paragraph does not apply to data or information that are or become publicly
available, are already in the lawful possession of the project applicant before the
provision of the information by the California Native American tribe, are independently
developed by the project applicant or the project applicant’s agents, or are lawfully
obtained by the project applicant from a third party that is not the lead agency, a
California Native American tribe, or another public agency.

This subdivision does not affect or alter the application of subdivision (1) of Section 6254 of

the Government Code, Section 6254.10 of the Government Code, or subdivision (d) of
Section 15120 of Title 14 of the California Code of Regulations.

This subdivision does not prevent a lead agency or other public agency from describing the

information in general terms in the environmental document so as to inform the public of
the basis of the lead agency’s or other public agency’s decision without breaching the
confidentiality required by this subdivision.

In addition to other provisions of this division, the lead agency may certify an environmental

impact report or adopt a mitigated negative declaration for a project with a significant impact

on an identified tribal cultural resource only if one of the following occurs:
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(1) The consultation process between the California Native American tribe and the lead agency
has occurred as provided in Sections 21080.3.1 and 21080.3.2 and concluded pursuant to
subdivision (b) of Section 21080.3.2.

(2 The California Native American tribe has requested consultation pursuant to Section
21080.3.1 and has failed to provide comments to the lead agency, or otherwise failed to
engage, in the consultation process.

(3) _The lead agency has complied with subdivision (d) of Section 21080.3.1 and the California
Native American tribe has failed to request consultation within 30 days.

If the mitigation measures recommended by the staff of the lead agency as a result of the

consultation process are not included in the environmental document or if there are no agreed
upon mitigation measures at the conclusion of the consultation or if consultation does not
occur, and if substantial evidence demonstrates that a project will cause a significant effect to a
tribal cultural resources, the lead agency shall consider feasible mitigation pursuant to
subdivision (b) of Section 21084.3.

Consistent with subdivision (c), the lead agency shall publish confidential information obtained

from a California Native American tribe during the consultation process in a confidential
appendix to the environmental document and shall include a general description of the
information, as provided in paragraph (4) of subdivision (c) in the environmental document for
public review during the public comment period provided pursuant to this division.

This section is not intended, and may not be construed, to limit consultation between the state

and tribal governments, existing confidentiality provisions, or the protection of religious
exercise to the fullest extent permitted under state and federal law.

§ 21083. OFFICE OF PLANNING AND RESEARCH; PREPARATION AND DEVELOPMENT OF
GUIDELINES; CONDITIONS

(@)

©

The Office of Planning and Research shall prepare and develop proposed guidelines for the
implementation of this division by public agencies. The guidelines shall include objectives and
criteria for the orderly evaluation of projects and the preparation of environmental impact
reports and negative declarations in a manner consistent with this division.

The guidelines shall specifically include criteria for public agencies to follow in determining
whether or not a proposed project may have a “significant effect on the environment.” The
criteria shall require a finding that a project may have a “significant effect on the environment”
if one or more of the following conditions exist:

(1) A proposed project has the potential to degrade the quality of the environment, curtail the
range of the environment, or to achieve short-term, to the disadvantage of long-term,
environmental goals.

(2 The possible effects of a project are individually limited but cumulatively considerable. As
used in this paragraph, “cumulatively considerable” means that the incremental effects of
an individual project are considerable when viewed in connection with the effects of past
projects, the effects of other current projects, and the effects of probable future projects.

(3 The environmental effects of a project will cause substantial adverse effects on human
beings, either directly or indirectly.

The guidelines shall include procedures for determining the lead agency pursuant to Section

21165.

The guidelines shall include criteria for public agencies to use in determining when a proposed

project is of sufficient statewide, regional, or areawide environmental significance that a draft

environmental impact report, a proposed negative declaration, or a proposed mitigated negative
declaration shall be submitted to appropriate state agencies, through the State Clearinghouse,
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for review and comment prior to completion of the environmental impact report, negative
declaration, or mitigated negative declaration.

() The Office of Planning and Research shall develop and prepare the proposed guidelines as soon
as possible and shall transmit them immediately to the Secretary of the Resources Agency. The
Secretary of the Resources Agency shall certify and adopt the guidelines pursuant to Chapter
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code, which shall become effective upon the filing thereof. However, the guidelines shall not
be adopted without compliance with Sections 11346.4, 11346.5, and 11346.8 of the
Government Code.

( The Office of Planning and Research shall, at least once every two years, review the guidelines
adopted pursuant to this section and shall recommend proposed changes or amendments to the
Secretary of the Resources Agency. The Secretary of the Resources Agency shall certify and
adopt guidelines, and any amendments thereto, at least once every two years, pursuant to
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, which shall become effective upon the filing thereof. However, guidelines
may not be adopted or amended without compliance with Sections 11346.4, 11346.5, and
11346.8 of the Government Code.

§ 21083.01. GUIDELINES AMENDMENTS; FIRE HAZARD

@@ On or after January 1, 2013, at the time of the next review of the guidelines prepared and
developed to implement this division pursuant to subdivision (f) of Section 21083, the Office of
Planning and Research, in cooperation with the Department of Forestry and Fire Protection,
shall prepare, develop, and transmit to the Secretary of the Natural Resources Agency
recommended proposed changes or amendments to the initial study checklist of the guidelines
implementing this division for the inclusion of questions related to fire hazard impacts for
projects located on lands classified as state responsibility areas, as defined in Section 4102, and
on lands classified as very high fire hazard severity zones, as defined in subdivision () of
Section 51177 of the Government Code.

() Upon receipt and review, the Secretary of the Natural Resources Agency shall certify and adopt
the recommended proposed changes or amendments prepared and developed by the Office of
Planning and Research pursuant to subdivision (a).

§ 21083.05.

The Office of Planning and Research shall periodically update the guidelines for the mitigation of
greenhouse gas emissions or the effects of greenhouse gas emissions as required by this division,
including, but not limited to, effects associated with transportation or energy consumption to
incorporate new information or criteria established by the State Air Resources Board pursuant to
Division 25.5 (commencing with Section 38500) of the Health and Safety Code.

§ 21083.09.

On or before July 1, 2016, the Office of Planning and Research shall prepare and develop, and the

Secretary of the Natural Resources Agency shall certify and adopt, revisions to the guidelines that

update Appendix G of Chapter 3 (commencing with Section 15000) of Division 6 of Title 4 of the

California Code of Regulations to do both of the following:

(a) Separate the consideration of paleontological resources from tribal cultural resources and
update the relevant sample guestions.

(b) Add consideration of tribal cultural resources with relevant sample questions.
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§21083.1. LEGISLATIVE INTENT; INTERPRETATION BY COURTS

It is the intent of the Legislature that courts, consistent with generally accepted rules of statutory
interpretation, shall not interpret this division or the state guidelines adopted pursuant to Section
21083 in a manner which imposes procedural or substantive requirements beyond those explicitly
stated in this division or in the state guidelines.

§21083.2. ARCHAEOLOGICAL RESOURCES; DETERMINATION OF EFFECT OF PROJECT;
EIR OR NEGATIVE DECLARATION; MITIGATION MEASURES

@)

(b)

(d)

As part of the determination made pursuant to Section 21080.1, the lead agency shall determine
whether the project may have a significant effect on archaeological resources. If the lead
agency determines that the project may have a significant effect on unique archaeological
resources, the environmental impact report shall address the issue of those resources. An
environmental impact report, if otherwise necessary, shall not address the issue of nonunique
archaeological resources. A negative declaration shall be issued with respect to a project if, but
for the issue of nonunique archaeological resources, the negative declaration would be
otherwise issued.

If it can be demonstrated that a project will cause damage to a unique archaeological resource,
the lead agency may require reasonable efforts to be made to permit any or all of these
resources to be preserved in place or left in an undisturbed state. Examples of that treatment, in
no order of preference, may include, but are not limited to, any of the following:

(1) Planning construction to avoid archaeological sites.

(2 Deeding archaeological sites into permanent conservation easements.

(3) Capping or covering archaeological sites with a layer of soil before building on the sites.
@ Planning parks, greenspace, or other open space to incorporate archaeological sites.

To the extent that unique archaeological resources are not preserved in place or not left in an
undisturbed state, mitigation measures shall be required as provided in this subdivision. The
project applicant shall provide a guarantee to the lead agency to pay one-half the estimated cost
of mitigating the significant effects of the project on unique archaeological resources. In
determining payment, the lead agency shall give due consideration to the in-kind value of
project design or expenditures that are intended to permit any or all archaeological resources or
California Native American culturally significant sites to be preserved in place or left in an
undisturbed state. When a final decision is made to carry out or approve the project, the lead
agency shall, if necessary, reduce the specified mitigation measures to those which can be
funded with the money guaranteed by the project applicant plus the money voluntarily
guaranteed by any other person or persons for those mitigation purposes. In order to allow time
for interested persons to provide the funding guarantee referred to in this subdivision, a final
decision to carry out or approve a project shall not occur sooner than 60 days after completion
of the recommended special environmental impact report required by this section.

Excavation as mitigation shall be restricted to those parts of the unique archaeological resource
that would be damaged or destroyed by the project. Excavation as mitigation shall not be
required for a unique archaeological resource if the lead agency determines that testing or
studies already completed have adequately recovered the scientifically consequential
information from and about the resource, if this determination is documented in the
environmental impact report.

In no event shall the amount paid by a project applicant for mitigation measures required
pursuant to subdivision (c) exceed the following amounts:

(1) An amount equal to one-half of 1 percent of the projected cost of the project for mitigation
measures undertaken within the site boundaries of a commercial or industrial project.

37



Association of Environmental Professionals 2015 CEQA Statute

2 An amount equal to three-fourths of 1 percent of the projected cost of the project for
mitigation measures undertaken within the site boundaries of a housing project consisting
of a single unit.

(3 If a housing project consists of more than a single unit, an amount equal to three-fourths of
1 percent of the projected cost of the project for mitigation measures undertaken within the
site boundaries of the project for the first unit plus the sum of the following:

(A Two hundred dollars ($200) per unit for any of the next 99 units.
(8) One hundred fifty dollars ($150) per unit for any of the next 400 units.
(©) One hundred dollars ($100) per unit in excess of 500 units.

Unless special or unusual circumstances warrant an exception, the field excavation phase of an
approved mitigation plan shall be completed within 90 days after final approval necessary to
implement the physical development of the project or, if a phased project, in connection with
the phased portion to which the specific mitigation measures are applicable. However, the
project applicant may extend that period if he or she so elects. Nothing in this section shall
nullify protections for Indian cemeteries under any other provision of law.

As used in this section, “unique archaeological resource” means an archaeological artifact,
object, or site about which it can be clearly demonstrated that, without merely adding to the
current body of knowledge, there is a high probability that it meets any of the following
criteria:

(1) Contains information needed to answer important scientific research questions and that
there is a demonstrable public interest in that information.

(2 Has a special and particular quality such as being the oldest of its type or the best available
example of its type.

(3 Is directly associated with a scientifically recognized important prehistoric or historic event
or person.

As used in this section, “nonunique archaeological resource” means an archaeological artifact,
object, or site which does not meet the criteria in subdivision (g). A nonunique archaeological
resource need be given no further consideration, other than the simple recording of its existence
by the lead agency if it so elects.

As part of the objectives, criteria, and procedures required by Section 21082 or as part of
conditions imposed for mitigation, a lead agency may make provisions for archaeological sites
accidentally discovered during construction. These provisions may include an immediate
evaluation of the find. If the find is determined to be a unique archaeological resource,
contingency funding and a time allotment sufficient to allow recovering an archaeological
sample or to employ one of the avoidance measures may be required under the provisions set
forth in this section. Construction work may continue on other parts of the building site while
archaeological mitigation takes place.

This section does not apply to any project described in subdivision (a) or (o) of Section 21065 if
the lead agency elects to comply with all other applicable provisions of this division. This
section does not apply to any project described in subdivision (c) of Section 21065 if the
applicant and the lead agency jointly elect to comply with all other applicable provisions of this
division.

Any additional costs to any local agency as a result of complying with this section with respect
to a project of other than a public agency shall be borne by the project applicant.

Nothing in this section is intended to affect or modify the requirements of Section 21084 or
21084.1.
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§ 21083.3. APPLICATION OF DIVISION TO APPROVAL OF SUBDIVISION MAP OR OTHER
PROJECT; LIMITATION; MITIGATION MEASURES UNDER PRIOR ENVIRONMENTAL IMPACT
REPORT; PUBLIC HEARING; FINDING

(@)

©

If a parcel has been zoned to accommodate a particular density of development or has been
designated in a community plan to accommodate a particular density of development and an
environmental impact report was certified for that zoning or planning action, the application of
this division to the approval of any subdivision map or other project that is consistent with the
zoning or community plan shall be limited to effects upon the environment which are peculiar
to the parcel or to the project and which were not addressed as significant effects in the prior
environmental impact report, or which substantial new information shows will be more
significant than described in the prior environmental impact report.

If a development project is consistent with the general plan of a local agency and an
environmental impact report was certified with respect to that general plan, the application of
this division to the approval of that development project shall be limited to effects on the
environment which are peculiar to the parcel or to the project and which were not addressed as
significant effects in the prior environmental impact report, or which substantial new
information shows will be more significant than described in the prior environmental impact
report.

Nothing in this section affects any requirement to analyze potentially significant offsite impacts
and cumulative impacts of the project not discussed in the prior environmental impact report
with respect to the general plan. However, all public agencies with authority to mitigate the
significant effects shall undertake or require the undertaking of any feasible mitigation
measures specified in the prior environmental impact report relevant to a significant effect
which the project will have on the environment or, if not, then the provisions of this section
shall have no application to that effect. The lead agency shall make a finding, at a public
hearing, as to whether those mitigation measures will be undertaken.

An effect of a project upon the environment shall not be considered peculiar to the parcel or to
the project, for purposes of this section, if uniformly applied development policies or standards
have been previously adopted by the city or county, with a finding based upon substantial
evidence, which need not include an environmental impact report, that the development
policies or standards will substantially mitigate that environmental effect when applied to
future projects, unless substantial new information shows that the policies or standards will not
substantially mitigate the environmental effect.

Where a community plan is the basis for application of this section, any rezoning action
consistent with the community plan shall be a project subject to exemption from this division in
accordance with this section. As used in this section, “community plan” means a part of the
general plan of a city or county which (1) applies to a defined geographic portion of the total
area included in the general plan, 2) complies with Article 5 (commencing with Section 65300)
of Chapter 3 of Division 1 of Title 7 of the Government Code by including or referencing each
of the mandatory elements specified in Section 65302 of the Government Code, and (3) contains
specific development policies adopted for the area included in the community plan and
identifies measures to implement those policies, so that the policies which will apply to each
parcel can be determined.

No person shall have standing to bring an action or proceeding to attack, review, set aside,
void, or annul a finding of a public agency made at a public hearing pursuant to subdivision (a)
with respect to the conformity of the project to the mitigation measures identified in the prior
environmental impact report for the zoning or planning action, unless he or she has participated
in that public hearing. However, this subdivision shall not be applicable if the local agency
failed to give public notice of the hearing as required by law. For purposes of this subdivision,
a person has participated in the public hearing if he or she has either submitted oral or written
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testimony regarding the proposed determination, finding, or decision prior to the close of the
hearing.

Any community plan adopted prior to January 1, 1982, which does not comply with the
definitional criteria specified in subdivision () may be amended to comply with that criteria, in
which case the plan shall be deemed a “community plan” within the meaning of subdivision (e)
if (1) an environmental impact report was certified for adoption of the plan, and (2) at the time of
the conforming amendment, the environmental impact report has not been held inadequate by a
court of this state and is not the subject of pending litigation challenging its adequacy.

§ 21083.4. COUNTIES; CONVERSION OF OAK WOODLANDS; MITIGATION ALTERNATIVES;
OAK WOODLANDS CONSERVATION ACT GRANT USE; EXEMPTIONS

@)

For purposes of this section, “oak” means a native tree species in the genus Quercus, not
designated as Group A or Group B commercial species pursuant to regulations adopted by the
State Board of Forestry and Fire Protection pursuant to Section 4526, and that is 5 inches or
more in diameter at breast height.

As part of the determination made pursuant to Section 21080.1, a county shall determine
whether a project within its jurisdiction may result in a conversion of oak woodlands that will
have a significant effect on the environment. If a county determines that there may be a
significant effect to oak woodlands, the county shall require one or more of the following oak
woodlands mitigation alternatives to mitigate the significant effect of the conversion of oak
woodlands:

(1) Conserve oak woodlands, through the use of conservation easements.

(2 (A Plant an appropriate number of trees, including maintaining plantings and replacing
dead or diseased trees.

(8) The requirement to maintain trees pursuant to this paragraph terminates seven years
after the trees are planted.

(©) Mitigation pursuant to this paragraph shall not fulfill more than one-half of the
mitigation requirement for the project.

() The requirements imposed pursuant to this paragraph also may be used to restore
former oak woodlands.

(3) Contribute funds to the Oak Woodlands Conservation Fund, as established under
subdivision (a) of Section 1363 of the Fish and Game Code, for the purpose of purchasing
oak woodlands conservation easements, as specified under paragraph (1) of subdivision (d) of
that section and the guidelines and criteria of the Wildlife Conservation Board. A project
applicant that contributes funds under this paragraph shall not receive a grant from the Oak
Woodlands Conservation Fund as part of the mitigation for the project.

4 Other mitigation measures developed by the county.

Notwithstanding subdivision (d) of Section 1363 of the Fish and Game Code, a county may use
a grant awarded pursuant to the Oak Woodlands Conservation Act (Article 3.5 (commencing
with Section 1360) of Chapter 4 of Division 2 of the Fish and Game Code) to prepare an oak
conservation element for a general plan, an oak protection ordinance, or an oak woodlands
management plan, or amendments thereto, that meets the requirements of this section.

The following are exempt from this section:

(1) Projects undertaken pursuant to an approved Natural Community Conservation Plan or
approved subarea plan within an approved Natural Community Conservation Plan that
includes oaks as a covered species or that conserves oak habitat through natural community
conservation preserve designation and implementation and mitigation measures that are
consistent with this section.

40



Association of Environmental Professionals 2015 CEQA Statute

()

(2) Affordable housing projects for lower income households, as defined pursuant to Section
50079.5 of the Health and Safety Code, that are located within an urbanized area, or within
a sphere of influence as defined pursuant to Section 56076 of the Government Code.

(3 Conversion of oak woodlands on agricultural land that includes land that is used to produce
or process plant and animal products for commercial purposes.

) Projects undertaken pursuant to Section 21080.5 of the Public Resources Code.

(1) A lead agency that adopts, and a project that incorporates, one or more of the measures
specified in this section to mitigate the significant effects to oaks and oak woodlands shall
be deemed to be in compliance with this division only as it applies to effects on oaks and
oak woodlands.

(2 The Legislature does not intend this section to modify requirements of this division, other
than with regard to effects on oaks and oak woodlands.

This section does not preclude the application of Section 21081 to a project.

This section, and the regulations adopted pursuant to this section, shall not be construed as a
limitation on the power of a public agency to comply with this division or any other provision
of law.

§21083.5. ENVIRONMENTAL IMPACT STATEMENT OR REPORT; SUBMISSION IN LIEU OF
IMPACT REPORT; COMPLIANCE BY ADOPTION OF TAHOE REGIONAL PLAN; PUBLIC
REVIEW AND NOTICE REQUIREMENTS

(@)

The guidelines prepared and adopted pursuant to Section 21083 shall provide that, when an
environmental impact statement has been, or will be, prepared for the same project pursuant to
the requirements of the National Environmental Policy Act of 1969 (42 U.S.C. Sec. 4321 et
seq.) and implementing regulations, or an environmental impact report has been, or will be,
prepared for the same project pursuant to the requirements of the Tahoe Regional Planning
Compact (Section 66801 of the Government Code) and implementing regulations, all or any
part of that statement or report may be submitted in lieu of all or any part of an environmental
impact report required by this division, if that statement or report, or the part which is used,
complies with the requirements of this division and the guidelines adopted pursuant thereto.

Notwithstanding subdivision (@), compliance with this division may be achieved for the
adoption in a city or county general plan, without any additions or change, of all or any part of
the regional plan prepared pursuant to the Tahoe Regional Planning Compact and
implementing regulations by reviewing environmental documents prepared by the Tahoe
Regional Planning Agency addressing the plan, providing an analysis pursuant to this division
of any significant effect on the environment not addressed in the environmental documents, and
proceeding in accordance with Section 21081. This subdivision does not exempt a city or
county from complying with the public review and notice requirements of this division.

§ 21083.6. COMBINED ENVIRONMENTAL IMPACT REPORT AND STATEMENT; TIME LIMITS

In the event that a project requires both an environmental impact report prepared pursuant to the
requirements of this division and an environmental impact statement prepared pursuant to the
requirements of the National Environmental Policy Act of 1969, an applicant may request and the
lead agency may waive the time limits established pursuant to Section 21100.2 or 21151.5 if it
finds that additional time is required to prepare a combined environmental impact report-
environmental impact statement and that the time required to prepare such a combined document
would be shorter than that required to prepare each document separately.
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§ 21083.7. USE OF IMPACT STATEMENT AS THE IMPACT REPORT; CONSULTATIONS

In the event that a project requires both an environmental impact report prepared pursuant to
the requirements of this division and an environmental impact statement prepared pursuant to
the requirements of the National Environmental Policy Act of 1969, the lead agency shall,
whenever possible, use the environmental impact statement as such environmental impact
report as provided in Section 21083.5.

In order to implement this section, each lead agency to which this section is applicable shall do
both of the following, as soon as possible:

@)

®
@

Consult with the federal agency required to prepare such environmental impact statement.

Notify the federal agency required to prepare the environmental impact statement regarding
any scoping meeting for the proposed project.

§21083.8.1. REUSE PLANS
@@ (@) For purposes of this section, “reuse plan* for a military base means an initial plan for the

(b)

©

®

reuse of a military base adopted by a local government or a redevelopment agency in the
form of a general plan, general plan amendment, specific plan, redevelopment plan, or
other planning document, except that the reuse plan shall also consist of a statement of
development policies, include a diagram or diagrams illustrating its provisions, and make
the designation required in paragraph (2). “Military base” or “base” means a military base or
reservation either closed or realigned by, or scheduled for closure or realignment by, the
federal government.

The reuse plan shall designate the proposed general distribution and general location of
development intensity for housing, business, industry, open space, recreation, natural
resources, public buildings and grounds, roads and other transportation facilities,
infrastructure, and other categories of public and private uses of land.

When preparing and certifying an environmental impact report for a reuse plan, including
when utilizing an environmental impact statement pursuant to Section 21083.5, the
determination of whether the reuse plan may have a significant effect on the environment
may be made in the context of the physical conditions that were present at the time that the
federal decision became final for the closure or realignment of the base. The no project
alternative analyzed in the environmental impact report shall discuss the existing conditions
on the base, as they exist at the time that the environmental impact report is prepared, as
well as what could be reasonably expected to occur in the foreseeable future if the reuse
plan were not approved, based on current plans and consistent with available infrastructure
and services.

For purposes of this division, all public and private activities taken pursuant to, or in
furtherance of, a reuse plan shall be deemed to be a single project. However, further
environmental review of any such public or private activity shall be conducted if any of the
events specified in Section 21166 have occurred.

Prior to preparing an environmental impact report for which a lead agency chooses to utilize
the provisions of this section, the lead agency shall do all of the following:

(A Hold a public hearing at which is discussed the federal environmental impact statement

prepared for, or in the process of being prepared for, the closure of the military base. The
discussion shall include the significant effects on the environment examined in the
environmental impact statement, potential methods of mitigating those effects, including
feasible alternatives, and the mitigative effects of federal, state, and local laws applicable to
future nonmilitary activities. Prior to the close of the hearing, the lead agency may specify
the baseline conditions for the reuse plan environmental impact report prepared, or in the
process of being prepared, for the closure of the base. The lead agency may specify
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®

©)

particular physical conditions that it will examine in greater detail than were examined in
the environmental impact statement. Notice of the hearing shall be given as provided in
Section 21092. The hearing may be continued from time to time.

Identify pertinent responsible agencies and trustee agencies and consult with those agencies
prior to the public hearing as to the application of their regulatory policies and permitting
standards to the proposed baseline for environmental analysis, as well as to the reuse plan
and planned future nonmilitary land uses of the base. The affected agencies shall have not
less than 30 days prior to the public hearing to review the proposed reuse plan and to
submit their comments to the lead agency.

At the close of the hearing, the lead agency shall state in writing how the lead agency
intends to integrate the baseline for analysis with the reuse planning and environmental
review process, taking into account the adopted environmental standards of the community,
including, but not limited to, the applicable general plan, specific plan, and redevelopment
plan, and including other applicable provisions of adopted congestion management plans,
habitat conservation or natural communities conservation plans, integrated waste
management plans, and county hazardous waste management plans.

At the close of the hearing, the lead agency shall state, in writing, the specific economic or
social reasons, including, but not limited to, new job creation, opportunities for
employment of skilled workers, availability of low- and moderate-income housing, and
economic continuity, which support the selection of the baseline.

Nothing in this section shall in any way limit the scope of a review or determination of
significance of the presence of hazardous or toxic wastes, substances, or materials
including, but not limited to, contaminated soils and groundwater, nor shall the regulation
of hazardous or toxic wastes, substances, or materials be constrained by prior levels of
activity that existed at the time that the federal agency decision to close the military base
became final.

This section does not apply to any project undertaken pursuant to Chapter 6.5 (commencing
with Section 25100) of, or Chapter 6.8 (commencing with Section 25300) of, Division 20
of the Health and Safety Code, or pursuant to the Porter-Cologne Water Quality Control
Act (Division 7 (commencing with Section 13000) of the Water Code).

This section may apply to any reuse plan environmental impact report for which a notice of
preparation pursuant to subdivision (a) of Section 21092 is issued within one year from the
date that the federal record of decision was rendered for the military base closure or
realignment and reuse, or prior to January 1, 1997, whichever is later, if the environmental
impact report is completed and certified within five years from the date that the federal
record of decision was rendered.

) All subsequent development at the military base shall be subject to all applicable federal, state,
or local laws, including, but not limited to, those relating to air quality, water quality, traffic,
threatened and endangered species, noise, and hazardous or toxic wastes, substances, or
materials.

§ 21083.9. SCOPING MEETINGS

(@ Notwithstanding Section 21080.4, 21104, or 21153, a lead agency shall call at least one scoping
meeting for either of the following:

®

@

A proposed project that may affect highways or other facilities under the jurisdiction of the
Department of Transportation if the meeting is requested by the department. The lead
agency shall call the scoping meeting as soon as possible, but not later than 30 days after
receiving the request from the Department of Transportation.

A project of statewide, regional, or areawide significance.
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() The lead agency shall provide notice of at least one scoping meeting held pursuant to
paragraph (2) of subdivision (a) to all of the following:

(1) A county or city that borders on a county or city within which the project is located, unless
otherwise designated annually by agreement between the lead agency and the county or
city.

(2 A responsible agency.

(3) A public agency that has jurisdiction by law with respect to the project.

4 A transportation planning agency or public agency required to be consulted pursuant to
Section 21092 4.

(5) A public agency, organization or individual who has filed a written request for the notice.

() For a public agency, organization, or individual that is required to be provided notice of a lead
agency public meeting, the requirement for notice of a scoping meeting pursuant to subdivision
(b)) may be met by including the notice of a scoping meeting in the public meeting notice.

(d A scoping meeting that is held in the city or county within which the project is located pursuant
to the National Environmental Policy Act (42 U.S.C. Sec. 4321 et seq.) and the regulations
adopted pursuant to that act shall be deemed to satisfy the requirement that a scoping meeting
be held for a project subject to paragraph (2) of subdivision (a) if the lead agency meets the
notice requirements of subdivision (b) or subdivision (c).

() The referral of a proposed action to adopt or substantially amend a general plan to a city or
county pursuant to paragraph (1) of subdivision (a) of Section 65352 of the Government Code
may be conducted concurrently with the scoping meeting required pursuant to this section, and
the city or county may submit its comments as provided pursuant to subdivision () of that
section at the scoping meeting.

§21084. LIST OF EXEMPT CLASSES OF PROJECTS; PROJECTS DAMAGING SCENIC
RESOURCES

(@ The guidelines prepared and adopted pursuant to Section 21083 shall include a list of classes of
projects that have been determined not to have a significant effect on the environment and that
shall be exempt from this division. In adopting the guidelines, the Secretary of the Natural
Resources Agency shall make a finding that the listed classes of projects referred to in this
section do not have a significant effect on the environment.

() A project’s greenhouse gas emissions shall not, in and of themselves, be deemed to cause an
exemption adopted pursuant to subdivision (a) to be inapplicable if the project complies with all
applicable regulations or requirements adopted to implement statewide, regional, or local plans
consistent with Section 15183.5 of Title 14 of the California Code of Regulations.

¢) A project that may result in damage to scenic resources, including, but not limited to, trees,
historic buildings, rock outcroppings, or similar resources, within a highway designated as an
official state scenic highway, pursuant to Article 2.5 (commencing with Section 260) of
Chapter 2 of Division 1 of the Streets and Highways Code, shall be exempted from this
division pursuant to subdivision (a). This subdivision does not apply to improvements as
mitigation for a project for which a negative declaration has been approved or an environmental
impact report has been certified.

(d A project located on a site that is included on any list compiled pursuant to Section 65962.5 of
the Government Code shall not be exempted from this division pursuant to subdivision (a).

() A project that may cause a substantial adverse change in the significance of a historical
resource, as specified in Section 21084.1, shall not be exempted from this division pursuant to
subdivision (a).
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§21084.1. HISTORICAL RESOURCE; SUBSTANTIAL ADVERSE CHANGE

A project that may cause a substantial adverse change in the significance of an historical resource is
a project that may have a significant effect on the environment. For purposes of this section, an
historical resource is a resource listed in, or determined to be eligible for listing in, the California
Register of Historical Resources. Historical resources included in a local register of historical
resources, as defined in subdivision (k) of Section 5020.1, or deemed significant pursuant to criteria
set forth in subdivision (g) of Section 5024.1, are presumed to be historically or culturally
significant for purposes of this section, unless the preponderance of the evidence demonstrates that
the resource is not historically or culturally significant. The fact that a resource is not listed in, or
determined to be eligible for listing in, the California Register of Historical Resources, not included
in a local register of historical resources, or not deemed significant pursuant to criteria set forth in
subdivision (g) of Section 5024.1 shall not preclude a lead agency from determining whether the
resource may be an historical resource for purposes of this section.

§21084.2.

A project with an effect that may cause a substantial adverse change in the significance of a tribal
cultural resource is a project that may have a significant effect on the environment.

§21084.3.
(a) Public agencies shall, when feasible, avoid damaging effects to any tribal cultural resource.

() If the lead agency determines that a project may cause a substantial adverse change to a tribal
cultural resource, and measures are not otherwise identified in the consultation process
provided in Section 21080.3.2, the following are examples of mitigation measures that, if
feasible, may be considered to avoid or minimize the significant adverse impacts:

(1) _Avoidance and preservation of the resources in place, including, but not limited to,
planning and construction to avoid the resources and protect the cultural and natural
context, or planning greenspace, parks, or other open space, to incorporate the resources
with culturally appropriate protection and management criteria.

(2) Treating the resource with culturally appropriate dignity taking into account the tribal
cultural values and meaning of the resource, including, but not limited to, the following:

(A) _Protecting the cultural character and integrity of the resource.
(8) Protecting the traditional use of the resource.
(c) Protecting the confidentiality of the resource.

(3) Permanent conservation easements or other interests in real property, with culturally
appropriate management criteria for the purposes of preserving or utilizing the resources or
places.

(4) Protecting the resource.

§ 21085.7. [DELETED]

§21086. ADDITION OR DELETION OF EXEMPT CLASSES OF PROJECTS; PROCEDURE

(@ A public agency may, at any time, request the addition or deletion of a class of projects, to the
list designated pursuant to Section 21084. That request shall be made in writing to the Office of
Planning and Research and shall include information supporting the public agency’s position
that the class of projects does, or does not, have a significant effect on the environment.

() The Office of Planning and Research shall review each request and, as soon as possible, shall
submit its recommendation to the Secretary of the Resources Agency. Following the receipt of
that recommendation, the Secretary of the Resources Agency may add or delete the class of
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projects to the list of classes of projects designated pursuant to Section 21084 that are exempt
from the requirements of this division.

The addition or deletion of a class of projects, as provided in this section, to the list specified in
Section 21084 shall constitute an amendment to the guidelines adopted pursuant to Section
21083 and shall be adopted in the manner prescribed in Sections 21083 and 21084.

§ 21088. DISTRIBUTION OF GUIDELINES, AMENDMENTS AND CHANGES; NOTICE

The Secretary of the Resources Agency shall provide for the timely distribution to all public
agencies of the guidelines and any amendments or changes thereto. In addition, the Secretary of the
Resources Agency may provide for publication of a bulletin to provide public notice of the
guidelines, or any amendments or changes thereto, and of the completion of environmental impact
reports prepared in compliance with this division.

§21089. FEES

@)

(b)

©

A lead agency may charge and collect a reasonable fee from a person proposing a project
subject to this division in order to recover the estimated costs incurred by the lead agency in
preparing a negative declaration or an environmental impact report for the project and for
procedures necessary to comply with this division on the project. Litigation expenses, costs,
and fees incurred in actions alleging noncompliance with this division under Section 21167 are
not recoverable under this section.

The Department of Fish and Game may charge and collect filing fees, as provided in Section
711.4 of the Fish and Game Code. Notwithstanding Section 21080.1, a finding required under
Section 21081, or a project approved under a certified regulatory program authorized pursuant
to Section 21080.5 is not operative, vested, or final until the filing fees required pursuant to
Section 711.4 of the Fish and Game Code are paid.

(1) A public agency may charge and collect a reasonable fee from members of the public for a
copy of an environmental document not to exceed the cost of reproducing the
environmental document. A public agency may provide the environmental document in an
electronic format as provided pursuant to Section 6253.9 of the Government Code.

(2 For purposes of this subdivision, “environmental document” means an initial study,
negative declaration, mitigated negative declaration, draft and final environmental impact
report, a document prepared as a substitute for an environmental impact report, negative
declaration, or mitigated negative declaration under a program certified pursuant to Section
21080.5, and a document prepared under the federal National Environmental Policy Act of
1969 (42 U.S.C. Sec. 4321 et seq.) and used by a state or local agency in the place of the
initial study, negative declaration, mitigated negative declaration, or an environmental
impact report.

§ 21090. REDEVELOPMENT PLAN DEEMED SINGLE PROJECT

@)

(b)

An environmental impact report for a redevelopment plan may be a master environmental
impact report, program environmental impact report, or a project environmental impact report.
Any environmental impact report for a redevelopment plan shall specify the type of
environmental impact report that is prepared for the redevelopment plan.

If the environmental impact report for a redevelopment plan is a project environmental impact
report, all public and private activities or undertakings pursuant to, or in furtherance of, a
redevelopment plan shall be deemed to be a single project. However, further environmental
review of any public or private activity or undertaking pursuant to, or in furtherance of, a
redevelopment plan for which a project environmental impact report has been certified shall be
conducted if any of the events specified in Section 21166 have occurred.
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§21090.1. GEOTHERMAL EXPLORATORY PROJECT DEEMED SEPARATE AND DISTINCT
FROM FIELD DEVELOPMENT PROJECT

For all purposes of this division, a geothermal exploratory project shall be deemed to be separate
and distinct from any subsequent geothermal field development project as defined in Section
65928.5 of the Government Code.

§21091. DRAFT ENVIRONMENTAL IMPACT REPORTS AND NEGATIVE DECLARATIONS;
REVIEW PERIODS

@ The public review period for a draft environmental impact report may not be less than 30 days.
If the draft environmental impact report is submitted to the State Clearinghouse for review, the
review period shall be at least 45 days, and the lead agency shall provide a sufficient number of
copies of the document to the State Clearinghouse for review and comment by state agencies.

() The public review period for a proposed negative declaration or proposed mitigated negative
declaration may not be less than 20 days. If the proposed negative declaration or proposed
mitigated negative declaration is submitted to the State Clearinghouse for review, the review
period shall be at least 30 days, and the lead agency shall provide a sufficient number of copies
of the document to the State Clearinghouse for review and comment by state agencies.

(© (@ Notwithstanding subdivisions (a) and (v), if a draft environmental impact report, proposed
negative declaration, or proposed mitigated negative declaration is submitted to the State
Clearinghouse for review and the period of review by the State Clearinghouse is longer
than the public review period established pursuant to subdivision () or (b), whichever is
applicable, the public review period shall be at least as long as the period of review and
comment by state agencies as established by the State Clearinghouse.

(2 The public review period and the state agency review period may, but are not required to,
begin and end at the same time. Day one of the state agency review period shall be the date
that the State Clearinghouse distributes the CEQA document to state agencies.

(3 If the submittal of a CEQA document is determined by the State Clearinghouse to be
complete, the State Clearinghouse shall distribute the document within three working days
from the date of receipt. The State Clearinghouse shall specify the information that will be
required in order to determine the completeness of the submittal of a CEQA document.

@ (@ The lead agency shall consider comments it receives on a draft environmental impact
report, proposed negative declaration, or proposed mitigated negative declaration if those
comments are received within the public review period.

(2 (A With respect to the consideration of comments received on a draft environmental
impact report, the lead agency shall evaluate comments on environmental issues that
are received from persons who have reviewed the draft and shall prepare a written
response pursuant to subparagraph (8). The lead agency may also respond to comments
that are received after the close of the public review period.

(8) The written response shall describe the disposition of each significant environmental
issue that is raised by commenters. The responses shall be prepared consistent with
Section 15088 of Title 14 of the California Code of Regulations.

(3 (A With respect to the consideration of comments received on a draft environmental
impact report, proposed negative declaration, proposed mitigated negative declaration,
or notice pursuant to Section 21080.4, the lead agency shall accept comments via
e-mail and shall treat e-mail comments as equivalent to written comments.

8) Any law or regulation relating to written comments received on a draft environmental
impact report, proposed negative declaration, proposed mitigated negative declaration,
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or notice received pursuant to Section 21080.4, shall also apply to e-mail comments
received for those reasons.

Criteria for shorter review periods by the State Clearinghouse for documents that must be
submitted to the State Clearinghouse shall be set forth in the written guidelines issued by
the Office of Planning and Research and made available to the public.

Those shortened review periods may not be less than 30 days for a draft environmental
impact report and 20 days for a negative declaration.

A request for a shortened review period shall only be made in writing by the decision-
making body of the lead agency to the Office of Planning and Research. The decision-
making body may designate by resolution or ordinance a person authorized to request a
shortened review period. A designated person shall notify the decision-making body of this
request.

A request approved by the State Clearinghouse shall be consistent with the criteria set forth
in the written guidelines of the Office of Planning and Research .

A shortened review period may not be approved by the Office of Planning and Research for
a proposed project of statewide, regional, or areawide environmental significance as
determined pursuant to Section 21083.

An approval of a shortened review period shall be given prior to, and reflected in, the
public notice required pursuant to Section 21092.

() Prior to carrying out or approving a project for which a negative declaration has been adopted,
the lead agency shall consider the negative declaration together with comments that were
received and considered pursuant to paragraph (1) of subdivision (d).

§ 21091.5. PUBLIC REVIEW PERIOD FOR DRAFT ENVIRONMENTAL IMPACT REPORT;
PUBLICLY OWNED AIRPORTS

Notwithstanding subdivision (a) of Section 21091, or any other provision of this division, the public
review period for a draft environmental impact report prepared for a proposed project involving the
expansion or enlargement of a publicly owned airport requiring the acquisition of any tide and
submerged lands or other lands subject to the public trust for commerce, navigation, or fisheries, or
any interest therein, shall be not less than 120 days.

§ 21092. PUBLIC NOTICE OF PREPARATION OF ENVIRONMENTAL IMPACT REPORT OR
NEGATIVE DECLARATION; PUBLICATION

(@ A lead agency that is preparing an environmental impact report or a negative declaration or
making a determination pursuant to subdivision (c) of Section 21157.1 shall provide public
notice of that fact within a reasonable period of time prior to certification of the environmental
impact report, adoption of the negative declaration, or making the determination pursuant to
subdivision (c) of Section 21157.1.

() @)

The notice shall specify the period during which comments will be received on the draft
environmental impact report or negative declaration, and shall include the date, time, and
place of any public meetings or hearings on the proposed project, a brief description of the
proposed project and its location, the significant effects on the environment, if any,
anticipated as a result of the project, the address where copies of the draft environmental
impact report or negative declaration, and all documents referenced in the draft
environmental impact report or negative declaration, are available for review, and a
description of how the draft environmental impact report or negative declaration can be
provided in an electronic format.
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(2 This section shall not be construed in any manner that results in the invalidation of an
action because of the alleged inadequacy of the notice content if there has been substantial
compliance with the notice content requirements of this section.

(3 The notice required by this section shall be given to the last known name and address of all
organizations and individuals who have previously requested notice and shall also be given
by at least one of the following procedures:

(A) Publication, no fewer times than required by Section 6061 of the Government Code, by
the public agency in a newspaper of general circulation in the area affected by the
proposed project. If more than one area will be affected, the notice shall be published in
the newspaper of largest circulation from among the newspapers of general circulation
in those areas.

(8) Posting of notice by the lead agency on- and off-site in the area where the project is to
be located.

(¢) Direct mailing to the owners and occupants of contiguous property shown on the latest
equalized assessment roll.

For a project involving the burning of municipal wastes, hazardous waste, or refuse-derived
fuel, including, but not limited to, tires, meeting the qualifications of subdivision (d), notice
shall be given to all organizations and individuals who have previously requested notice and
shall also be given by at least the procedures specified in subparagraphs (4), (8), and (c) of
paragraph (3) of subdivision (b). In addition, notification shall be given by direct mailing to the
owners and occupants of property within one-fourth of a mile of any parcel or parcels on which
is located a project subject to this subdivision.

The notice requirements of subdivision (c) apply to both of the following:
(1) The construction of a new facility.

(2 The expansion of an existing facility that burns hazardous waste which would increase its
permitted capacity by more than 10 percent. For purposes of this paragraph, the amount of
expansion of an existing facility shall be calculated by comparing the proposed facility
capacity with whichever of the following is applicable:

(A The facility capacity approved in the facility’s hazardous waste facilities permit
pursuant to Section 25200 of the Health and Safety Code or its grant of interim status
pursuant to Section 25200.5 of the Health and Safety Code, or the facility capacity
authorized in any state or local agency permit allowing the construction or operation of
a facility for the burning of hazardous waste, granted before January 1, 1990.

(8) The facility capacity authorized in the facility’s original hazardous waste facilities
permit, grant of interim status, or any state or local agency permit allowing the
construction or operation of a facility for the burning of hazardous waste, granted on or
after January 1, 1990.

The notice requirements specified in subdivision (b) or (c) shall not preclude a public agency
from providing additional notice by other means if the agency so desires, or from providing the
public notice required by this section at the same time and in the same manner as public notice
otherwise required by law for the project.

§21092.1. ADDITION OF NEW INFORMATION; NOTICE AND CONSULTATION

When significant new information is added to an environmental impact report after notice has been
given pursuant to Section 21092 and consultation has occurred pursuant to Sections 21104 and
21153, but prior to certification, the public agency shall give notice again pursuant to Section
21092, and consult again pursuant to Sections 21104 and 21153 before certifying the environmental
impact report.
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§21092.2. REQUESTS FOR CERTAIN NOTICES

(@ The notices required pursuant to Sections 21080.4, 21083.9, 21092, 21108, 21152 and 21161
shall be mailed to every person who has filed a written request for notices with either the clerk
of the governing body or, if there is no governing body, the director of the agency. If the
agency offers to provide the notices by e-mail, upon filing a written request for notices, a
person may request that the notices be provided to him or her by e-mail. The request may also
be filed with any other person designated by the governing body or director to receive these
requests. The agency may require requests for notices to be annually renewed. The public
agency may charge a fee, except to other public agencies, that is reasonably related to the costs
of providing this service.

() Subdivision (a) shall not be construed in any manner that results in the invalidation of an action
because of the failure of a person to receive a requested notice, if there has been substantial
compliance with the requirements of this section.

() The notices required pursuant to Sections 21080.4 and 21161 shall be provided by the State
Clearinghouse to any legislator in whose district the project has an environmental impact, if the
legislator requests the notice and the State Clearinghouse has received it.

§21092.3. POSTING OF CERTAIN NOTICES

The notices required pursuant to Sections 21080.4 and 21092 for an environmental impact report
shall be posted in the office of the county clerk of each county in which the project will be located
and shall remain posted for a period of 30 days. The notice required pursuant to Section 21092 for a
negative declaration shall be so posted for a period of 20 days, unless otherwise required by law to
be posted for 30 days. The county clerk shall post the notices within 24 hours of receipt.

§21092.4. CONSULTATION WITH TRANSPORTATION PLANNING AGENCIES AND PUBLIC
AGENCIES

(a) For a project of statewide, regional, or areawide significance, the lead agency shall consult with
transportation planning agencies and public agencies that have transportation facilities within
their jurisdictions that could be affected by the project. Consultation shall be conducted in the
same manner as for responsible agencies pursuant to this division, and shall be for the purpose
of the lead agency obtaining information concerning the project’s effect on major local
arterials, public transit, freeways, highways, overpasses, on-ramps, off-ramps,_and rail transit
service within the jurisdiction of a transportation planning agency or a public agency that is
consulted by the lead agency. A transportation planning agency or public agency that provides
information to the lead agency shall be notified of, and provided with copies of, environmental
documents pertaining to the project.

() As used in this section, “transportation facilities” includes major local arterials and public
transit within five miles of the project site and freeways, highways, overpasses, on-ramps, off-
ramps, and rail transit service within 10 miles of the project site.

§21092.5. PROPOSED RESPONSE TO PUBLIC AGENCY COMMENTS RECEIVED BY LEAD
AGENCY; NOTICE TO AGENCY COMMENTING ON NEGATIVE DECLARATION; UNTIMELY
COMMENTS

(a At least 10 days prior to certifying an environmental impact report, the lead agency shall
provide a written proposed response to a public agency on comments made by that agency
which conform with the requirements of this division. Proposed responses shall conform with
the legal standards established for responses to comments on draft environmental impact
reports. Copies of responses or the environmental document in which they are contained,
prepared in conformance with other requirements of this division and the guidelines adopted
pursuant to Section 21083, may be used to meet the requirements imposed by this section.
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The lead agency shall notify any public agency which comments on a negative declaration, of
the public hearing or hearings, if any, on the project for which the negative declaration was
prepared. If notice to the commenting public agency is provided pursuant to Section 21092, the
notice shall satisfy the requirement of this subdivision.

Nothing in this section requires the lead agency to respond to comments not received within the
comment periods specified in this division, to reopen comment periods, or to delay acting on a
negative declaration or environmental impact report.

§21092.6. APPLICATION OF GOVT. C. § 65962.5; DUTIES OF LEAD AGENCY; NOTICE BY
ENVIRONMENTAL PROTECTION AGENCY OF FAILURE TO SPECIFY

@)

The lead agency shall consult the lists compiled pursuant to Section 65962.5 of the
Government Code to determine whether the project and any alternatives are located on a site
which is included on any list. The lead agency shall indicate whether a site is on any list not
already identified by the applicant. The lead agency shall specify the list and include the
information in the statement required pursuant to subdivision () of Section 65962.5 of the
Government Code, in the notice required pursuant to Section 21080.4, a negative declaration,
and a draft environmental impact report. The requirement in this section to specify any list shall
not be construed to limit compliance with this division.

If a project or any alternatives are located on a site which is included on any of the lists
compiled pursuant to Section 65962.5 of the Government Code and the lead agency did not
accurately specify or did not specify any list pursuant to subdivision (a), the California
Environmental Protection Agency shall notify the lead agency specifying any list with the site
when it receives notice pursuant to Section 21080.4, a negative declaration, and a draft
environmental impact report. The California Environmental Protection Agency shall not be
liable for failure to notify the lead agency pursuant to this subdivision.

§ 21093. LEGISLATIVE FINDINGS AND DECLARATION; PUBLIC AGENCIES MAY TIER
ENVIRONMENTAL IMPACT REPORTS

@)

(b)

The Legislature finds and declares that tiering of environmental impact reports will promote
construction of needed housing and other development projects by (1) streamlining regulatory
procedures, (2) avoiding repetitive discussions of the same issues in successive environmental
impact reports, and (3) ensuring that environmental impact reports prepared for later projects
which are consistent with a previously approved policy, plan, program, or ordinance
concentrate upon environmental effects which may be mitigated or avoided in connection with
the decision on each later project. The Legislature further finds and declares that tiering is
appropriate when it helps a public agency to focus upon the issues ripe for decision at each
level of environmental review and in order to exclude duplicative analysis of environmental
effects examined in previous environmental impact reports.

To achieve this purpose, environmental impact reports shall be tiered whenever feasible, as
determined by the lead agency.

§ 21094. LATER PROJECTS; TIERED ENVIRONMENTAL IMPACT REPORTS; INITIAL STUDY;
USE OF PRIOR REPORTS

@)

(1) If a prior environmental impact report has been prepared and certified for a program, plan,
policy, or ordinance, the lead agency for a later project that meets the requirements of this
section shall examine significant effects of the later project upon the environment by using
a tiered environmental impact report, except that the report on the later project is not
required to examine those effects that the lead agency determines were either of the
following:
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(A) Mitigated or avoided pursuant to paragraph (1) of subdivision (a) of Section 21081 as a
result of the prior environmental impact report.

(8) Examined at a sufficient level of detail in the prior environmental impact report to
enable those effects to be mitigated or avoided by site specific revisions, the imposition
of conditions, or by other means in connection with the approval of the later project.

(2 If a prior environmental impact report has been prepared and certified for a program, plan,
policy, or ordinance, and the lead agency makes a finding of overriding consideration
pursuant to subdivision (b)) of Section 21081, the lead agency for a later project that uses a
tiered environmental impact report from that program, plan, policy, or ordinance may
incorporate by reference that finding of overriding consideration if all of the following
conditions are met:

(&) The lead agency determines that the project’s significant impacts on the environment
are not greater than or different from those identified in the prior environmental impact
report.

() The lead agency incorporates into the later project all the applicable mitigation
measures identified by the prior environmental impact report.

(©) The prior finding of overriding considerations was not based on a determination that
mitigation measures should be identified and approved in a subsequent environmental
review.

() The prior environmental impact report was certified not more than three years before
the date findings are made pursuant to Section 21081 for the later project.

(E) The lead agency has determined that the mitigation measures or alternatives found to be
infeasible in the prior environmental impact report pursuant to paragraph (3) of
subdivision (a) of Section 21081 remain infeasible based on the criteria set forth in that
section.

This section applies only to a later project that the lead agency determines is all of the
following:

(1) Consistent with the program, plan, policy, or ordinance for which an environmental impact
report has been prepared and certified.

(2) Consistent with applicable local land use plans and zoning of the city, county, or city and
county in which the later project would be located.

(3) Not subject to Section 21166.

For purposes of compliance with this section, an initial study shall be prepared to assist the lead
agency in making the determinations required by this section. The initial study shall analyze
whether the later project may cause significant effects on the environment that were not
examined in the prior environmental impact report.

All public agencies that propose to carry out or approve the later project may utilize the prior
environmental impact report and the environmental impact report on the later project to fulfill
the requirements of Section 21081.

(1) If a lead agency determines pursuant to this subdivision that a cumulative effect has been
adequately addressed in a prior environmental impact report, that cumulative effect is not
required to be examined in a later environmental impact report, mitigated negative declaration,
or negative declaration for purposes of subparagraph (8) of paragraph (1) of subdivision (a).

(2 When assessing whether there is a new significant cumulative effect, the lead agency shall
consider whether the incremental effects of the project are cumulatively considerable.

() (A For purposes of paragraph (2), if the lead agency determines the incremental effects of
the project are significant when viewed in connection with the effects of past, present,
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and probable future projects, the incremental effects of a project are cumulatively
considerable.

) If the lead agency determines incremental effects of a project are cumulatively
considerable, the later environmental impact report, mitigated negative declaration, or
negative declaration shall examine those effects.

@ If the lead agency makes one of the following determinations, the cumulative effects of a
project are adequately addressed for purposes of paragraph (1):

(A) The cumulative effect has been mitigated or avoided as a result of the prior
environmental impact report and findings adopted pursuant to paragraph (1) of
subdivision (a) of Section 21081 as a result of the prior environmental impact report.

(8) The cumulative effect has been examined at a sufficient level of detail in the prior
environmental impact report to enable the effect to be mitigated or avoided by site-
specific revisions, the imposition of conditions, or by other means in connection with
the approval of the later project.

If tiering is used pursuant to this section, an environmental impact report prepared for a later
project shall refer to the prior environmental impact report and state where a copy of the prior
environmental impact report may be examined.

This section shall remain in effect only until January 1, 2016, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2016, deletes or extends that
date.

§ 21094. [NOT CURRENTLY IN EFFECT]
(@ Where a prior environmental impact report has been prepared and certified for a program, plan,

©

policy, or ordinance, the lead agency for a later project that meets the requirements of this
section shall examine significant effects of the later project upon the environment by using a
tiered environmental impact report, except that the report on the later project is not required to
examine those effects that the lead agency determines were either of the following:

(1) Mitigated or avoided pursuant to paragraph (1) of subdivision (a) of Section 21081 as a result
of the prior environmental impact report.

(2 Examined at a sufficient level of detail in the prior environmental impact report to enable
those effects to be mitigated or avoided by site-specific revisions, the imposition of
conditions, or by other means in connection with the approval of the later project.

This section applies only to a later project that the lead agency determines is all of the

following:

(1) Consistent with the program, plan, policy, or ordinance for which an environmental impact
report has been prepared and certified.

(2 Consistent with applicable local land use plans and zoning of the city, county, or city and
county in which the later project would be located.

(3 Not subject to Section 21166.

For purposes of compliance with this section, an initial study shall be prepared to assist the lead

agency in making the determinations required by this section. The initial study shall analyze

whether the later project may cause significant effects on the environment that were not

examined in the prior environmental impact report.

All public agencies that propose to carry out or approve the later project may utilize the prior

environmental impact report and the environmental impact report on the later project to fulfill

the requirements of Section 21081.
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When tiering is used pursuant to this section, an environmental impact report prepared for a
later project shall refer to the prior environmental impact report and state where a copy of the
prior environmental impact report may be examined.

This section shall become operative on January 1, 2016.

§21094.5.

@)

©

(d)

@ If an environmental impact report was certified for a planning level decision of a city or
county, the application of this division to the approval of an infill project shall be limited to
the effects on the environment that (A) are specific to the project or to the project site and
were not addressed as significant effects in the prior environmental impact report or (B)
substantial new information shows the effects will be more significant than described in the
prior environmental impact report. A lead agency’s determination pursuant to this section
shall be supported by substantial evidence.

2 An effect of a project upon the environment shall not be considered a specific effect of the
project or a significant effect that was not considered significant in a prior environmental
impact report, or an effect that is more significant than was described in the prior
environmental impact report if uniformly applicable development policies or standards
adopted by the city, county, or the lead agency, would apply to the project and the lead
agency makes a finding, based upon substantial evidence, that the development policies or
standards will substantially mitigate that effect.

If an infill project would result in significant effects that are specific to the project or the
project site, or if the significant effects of the infill project were not addressed in the prior
environmental impact report, or are more significant than the effects addressed in the prior
environmental impact report, and if a mitigated negative declaration or a sustainable
communities environmental assessment could not be otherwise adopted, an environmental
impact report prepared for the project analyzing those effects shall be limited as follows:

(1) Alternative locations, densities, and building intensities to the project need not be
considered.

2 Growth inducing impacts of the project need not be considered.
This section applies to an infill project that satisfies both of the following:
(1) The project satisfies any of the following:

(A Is consistent with the general use designation, density, building intensity, and
applicable policies specified for the project area in either a sustainable communities
strategy or an alternative planning strategy for which the State Air Resources Board,
pursuant to subparagraph (+) of paragraph (2) of subdivision (b) of Section 65080 of the
Government Code, has accepted a metropolitan planning organization’s determination
that the sustainable communities strategy or the alternative planning strategy would, if
implemented, achieve the greenhouse gas emission reduction targets.

(8) Consists of a small walkable community project located in an area designated by a city
for that purpose.

(© Is located within the boundaries of a metropolitan planning organization that has not
yet adopted a sustainable communities strategy or alternative planning strategy, and the
project has a residential density of at least 20 units per acre or a floor area ratio of at
least 0.75.

(2) Satisfies all applicable statewide performance standards contained in the guidelines adopted
pursuant to Section 21094.5.5.

This section applies after the Secretary of the Natural Resources Agency adopts and certifies
the guidelines establishing statewide standards pursuant to Section 21094.5.5.
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() For the purposes of this section, the following terms mean the following:

®

“Infill project” means a project that meets the following conditions:
(o) Consists of any one, or combination, of the following uses:
() Residential.
@iy Retail or commercial, where no more than one-half of the project area is used for
parking.
@iy A transit station.
(ivy A school.
) A public office building.

) Is located within an urban area on a site that has been previously developed, or on a
vacant site where at least 75 percent of the perimeter of the site adjoins, or is separated
only by an improved public right-of-way from, parcels that are developed with
qualified urban uses.

“Planning level decision” means the enactment or amendment of a general plan,
community plan, specific plan, or zoning code.

“Prior environmental impact report” means the environmental impact report certified for a
planning level decision, as supplemented by any subsequent or supplemental environmental
impact reports, negative declarations, or addenda to those documents.

“Small walkable community project” means a project that is in an incorporated city, which
is not within the boundary of a metropolitan planning organization and that satisfies the
following requirements:

(A Has a project area of approximately one-quarter mile diameter of contiguous land
completely within the existing incorporated boundaries of the city.
(8) Has a project area that includes a residential area adjacent to a retail downtown area.

(©) The project has a density of at least eight dwelling units per acre or a floor area ratio for
retail or commercial use of not less than 0.50.

“Urban area” includes either an incorporated city or an unincorporated area that is

completely surrounded by one or more incorporated cities that meets both of the following

criteria:

(A) The population of the unincorporated area and the population of the surrounding
incorporated cities equal a population of 100,000 or more.

(8) The population density of the unincorporated area is equal to, or greater than, the
population density of the surrounding cities.

§21094.5.5.

(@ On or before July 1, 2012, the Office of Planning and Research shall prepare, develop, and
transmit to the Natural Resources Agency for certification and adoption guidelines for the
implementation of Section 21094.5 and the Secretary of the Natural Resources Agency, on or
before January 1, 2013, shall certify and adopt the guidelines.

The guidelines prepared pursuant to this section shall include statewide standards for infill
projects that may be amended from time to time and promote all of the following:

®

@

The implementation of the land use and transportation policies in the Sustainable
Communities and Climate Protection Act of 2008 (Chapter 728 of the Statutes of 2008).

The state planning priorities specified in Section 65041.1 of the Government Code and in
the most recently adopted Environmental Goals and