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AEP EMERGING ISSUES COMMITTEE


A.  EXECUTIVE SUMMARY
The AEP sponsored a professional symposium in July of 2015 entitled “Taking CEQA Forward”. Almost 100 environmental professionals from both the public and private sectors participated in this “AEP Institute” educational event organized by the AEP’s Emerging Issues Committee. The participants suggested a number of short- and long-term changes to CEQA ranging from small technical wording corrections to make CEQA more efficient up to more fundamental changes that would require extended public debate. It was the hope of the event participants that these suggestions would be evaluated and discussed by state agency staff, the legislature, and environmental professionals to help improve the CEQA process.

B.  BACKGROUND ON AEP INSTITUTE

In 2012 the Association of Environmental Professionals (AEP) State Board formed the “Emerging Issues Committee” (EIC) to help the organization “look over the horizon” and identify issues that could affect AEP and the environmental profession in the coming years. Gene Talmadge, the AEP State President from 2010 to 2015, had long championed the idea of an “AEP Institute” that could sponsor advanced educational events for our members and other professionals. In 2014, the EIC took on several potential new major programs for AEP, including beginning to organize annual events under the auspices of the AEP Institute. The AEP Institute was intended to be special 1-2 day “high level” educational events for experienced AEP members and other environmental professionals at different locations around the state and at different times so as to not conflict with already established conferences and workshops. 
The AEP Institute has the following Mission Statement…

“Inspire Professionals to Think in Different Ways to Advance the Profession”

Instead of standard presentation-oriented meetings, these “events” would be much more interactive and thought-provoking, with interesting and experienced speakers, panels, and moderators. We want these events to be product oriented, including Environmental Monitor articles like this one to white papers, guidance papers, or manuals depending on the topic. We also want to involve academia more in these efforts to help broaden their appeal and expertise.

In October of 2014 the AEP Institute held its first two-day event at Lake Tahoe on water planning in California. This “Water Summit” brought together professionals from a variety of agencies and organizations at various levels of the water regulatory process. AEP subsequently published a “Guidance Paper” that was developed from the various panel presentations at the summit. Many of the ideas developed at the summit were subsequently the topic of intense debate in Sacramento as the state continued to deal with the drought and now mandatory conservation restrictions. 
The second AEP Institute Event was held on July 23-24, 2015 in Berkeley and dealt with the topic of CEQA reform. Almost 100 environmental professionals from both the public and private sectors participated, including water district and Native American tribal representatives, and the results of that event are the subject of this AEP White Paper.

The event included seven moderated panels to provide information on the latest CEQA trends, court cases, legislation, etc. and provide many opportunities for event participants to discuss various potential changes to CEQA. The program for the event, with a complete listing of panels, panelists, and moderators, is included in Appendix A of this paper, while Appendix B includes PowerPoint presentation materials used by the panelists.
In addition, the participants eventually “voted” on the many proposed changes and developed a prioritized list of both short-term and long-term changes that they felt would be most beneficial to CEQA documents and the CEQA process.  

While the membership of the committee has changed over the years, the following group was responsible for planning and conducting the 2015 AEP Institute Event:   

· Kent Norton –Director-At-Large (LSA Associates, Inc.)
· Peter Masson – San Francisco Bay Chapter President (GHD, Inc.)
· Gene Talmadge – Immediate Past State President, retired
· Leann Taagepera – (former) San Francisco Bay Area Chapter President (Leann Taagepera Env. Planning)
· Cindy van Empel – Central Chapter (City of Modesto)
· Laura Kaufman – (former) Los Angeles Chapter Director (Envicom Corporation)
· John Kinsey – Central Chapter Director (Wagner Jones Helsley PC)
· Nisha Chauhan-Been – (former) San Francisco Bay Area Chapter Board Member (Nisha Chauhan Env. Planning)
· Lynne Bynder – AEP Executive Director
· Linda Hunter
- (former) Communications Director
· Christina Ryan – Administrative Vice President (Ascent Environmental)
C.  AEP INSTITUTE EVENT RESULTS
The 2016 AEP Institute participants suggested a number of short-and long-term changes to both the State CEQA Guidelines and the State CEQA Statute. Short-term changes were mainly administrative and believed to have little or no opposition to implementation. Long-term changes were viewed as potentially more controversial or on a larger scale that might require more discussion and consideration by the legislature, state administration, and/or the public before implementation. Supporting or explanatory comments are in italics following each specific suggestion.
1.  Possible Short-Term Changes 
	Section Change
	Description of Proposed Change
(15000+ refers to the Guidelines, 21000+ refers to the Statute)

	Global discussion
	Clarify use of term “if feasible” regarding mitigation regarding Native American and other resources

Many CEQA documents say that NA resources will be preserved in certain ways if feasible. Tribal groups want more specificity how that is determined and by whom.

	15282(h)
	Change term “second unit” to “accessory unit”
This would clarify the language and allow lead agencies to address units that are secondary in use but may not be the actual second building on a residential site.

	15332
	Add “substantively” to the phrase “consistent with General Plan”.
This clarification would allow lead agencies more discretion to use a Class 32 Categorical Exemption for a proposed infill development project it determined was generally or substantially consistent with the General Plan, rather than have to reject any action that was not entirely consistent with every applicable General Plan goal or policy.

	15300.2(e)
	Remove Cortese List reference or clarify if site has been remediated.
The Cortese List is not maintained and is out of date. The language should be more specific about if a contaminated site has been effectively remediated rather than strict reliance on an out of date list.

	15300.2(e)
	A “No Further Action” letter can be used to support a CEQA exemption for a hazmat contaminated site.

This would clarify how documentation from a hazmat regulatory agency can be used to help determine the appropriate method of CEQA compliance.

	15064(g)
	Clarify the application of “disagreement among experts” to trigger EIR preparation.

Right now the language indicates if there is a disagreement among experts but no substantial evidence of a significant impact, a lead agency should prepare an EIR. Although this errs on the side of caution, the event participants suggested this language chould either be expanded or clarified, right now it defaults to the “fair argument” standard.

	15088.5
	Clarify recirculation threshold triggers (e.g., substituting mitigation as outlined in Section 15074.1).
In recent years more attention has been given to whether or not an EIR needs to be recirculated. Opponent groups know the threshold is somewhat unclear and relatively low so one popular tactic is the submit a lot of superfluous information and recommending recirculation, hoping to “scare” the lead agency into agreeing to recirculate and knowing that it is very costly and time-consuming for a private applicant. It would be helpful if the criteria for recirculation could be expanded or clarified to give the lead agencies, applicants, and opponents more guidance on when it is appropriate.

	15177
	Emphasize using a “Finding of Conformance” based on the same concept as Section 15168.
This would allow lead agencies to make a finding of conformity for subsequent projects that are within the scope of a master EIR. They are now reluctant to do so because the guidelines do not specifically describe this procedure. Such documentation would require substantial evidence.

	15333
	Clarify if Categorical Exemption Class 33 for habitat restoration is subject to Section 15300.2 (Exceptions).
Resource agencies need to know if the exceptions outlined in Section 15333.2 apply specifically to small habitat restoration projects as they are proposed to assist endangered or otherwise listed species.

	21177
	Clarify the comment period relative to public hearings.
This section of the law should be clarified relative to when public comments can be submitted. Right now the law allows public comments to be made all the way up until and including a final hearing on the project. This encourages “late hits” and “document dumps” at the last minute to delay decision-making (see also Global Consideration #1 under Long-Term Suggestions below). 

	21083.3
	Add specific plan along with general plan and community plan.
This would allow lead agencies to make a finding of conformity for subsequent projects that are within the scope of a General Plan, Community Plan, or Specific Plan. They are now reluctant to do so because the guidelines do not specifically describe this procedure. Such documentation would require substantial evidence.

	21092(b)(1)
	Provide administrative record reference documents when a Draft EIR is published
While this would require more time and expense upfront, it would make the administrative record process more streamlined and ultimately less expensive, especially for larger projects and projects that it was reasonably certain would be challenged.

	21080.23(a)(6) and global references
	Add text about Native American resources per AB 52
Now that AB52 in place, specific language should be added about Native American resources, not just in this section regarding pipelines but elsewhere in the statute and guidelines.

	15082 and 15083
	Add “early consultation” should be required for all EIRs (i.e., change “may” to “shall”) and not on just regionally significant projects.

These days it makes sense to coordinate to the greatest degree possible with resource agencies. Event participants even recommended requiring consultation on NDs/MNDs in addition to all EIRs.


	21080.21
	Modify 1-mile exemption for pipelines to allow for work in established easements (not just in public right-of-way ROW)
Pipelines within established easements as well as ROW should be considered as an expanded exemption to assist lead agencies in permitting pipelines along long-established routes with little or no environmental consequences. 

	15105
	Master EIR findings of conformance (FOC) need time limits and requirements for publication; requirements for refreshing master EIR
This section should be expanded to include FOC determinations under Master EIRs. At present lead agencies may not want to prepare Master EIRs due to the lack of specificity in making consistency findings.

	15126.4 and Appendix F
	Clarification as to whether you “shall” do Appendix F
Many CEQA practitioners wonder if or to what degree EIRs need to provide detailed (quantified) analyses of energy and other resource conservation, and how far back in the life cycle one must go to do the analysis. The whole need for this appendix, which was promulgated after the energy crisis of the 1980’s, should be debated in detail and specific guidance provided. Right now it is unclear how to proceed correctly.  

	Appendix G
	Geology and Soils: References Uniform Building Code (UBC) of 1994
Section just needs to be updated to reference the most current UBC.

	Global change
	Remove any and all references to “unique” archeological resource
This term predates the establishment of the California Register which is now the most appropriate reference.

	Appendix G
	Clarify the use of the words “no impact” or eliminate the term from the checklist
Since CEQA only requires a determination of whether an impact is significant or not, there should be some discussion of whether to leave “no impact” in the checklist (far right column) because it is effectively the same as the “less than significant” response. However, some lead agencies may wish to retain the “no impact” category where there are no resources involved or no possibility of any impact at all. The state may at least want to have this discussion. 

	Global consideration
	Clarify if all Categorical Exemptions are subject to Native American (NA) consultation under AB 52
At present it is unclear if a CatEx is subject to NA consultation since it is discretionary but must demonstrate there are no significant impacts to cultural resources (State Guidelines Section 15300.2, Exceptions).


2.  Possible Long-Term Changes 
	Section 

Change
	Description of Proposed Change

(15000+ refers to the Guidelines, 21000+ refers to the Statute)

	Global consideration #1
	Establish more firm deadlines for DEIR and FEIR comments.

Similar to discussion of Section 21177 above on short-term suggestions, CEQA should be amended to be more specific about when public comments can be submitted. Right now CEQA allows public comments to be made all the way up until and including a final hearing on the project. This encourages “late hits” and “document dumps” at the last minute to delay decision-making. It is recommended that all public comments be precluded after the close of the public hearing to allow the lead agency some finality in the process of responding to comments. This would help curtail repetitive comments from the same commenter or very late comments from private competitors with the only goal to extend the comment period and cause more cost and delay to the CEQA process. Maybe a compromise is to allow public review of the Final EIR and Responses to Comments, and have a set comment period for that as well, then no more comments accepted.

	Global consideration #2
	Requiring rather than suggesting coordinating with local and regional plans. 
General language throughout CEQA statute and guidelines encourages or recommends coordinating with regional plans and agencies. State should consider text changes to require such coordination at the earliest stage possible, especially in light of other anticipated changes to CEQA (e.g., 2016 Guidelines changes already in progress, SB 375, SB 743, etc.).

	Global consideration #3
	Consider restricting General Plan amendments or zoning changes for better SB 375 and SB 743 compliance.
While it would be extremely controversial, one way to better “guarantee” compliance with actions meant to comply with SB 375 and SB 743 would be to restrict or largely eliminate approval of General Plan Amendments or Zone Changes except for very unusual circumstances. That would give all participants in the land planning process more certainty regarding future land uses. It would reduce short-term local land use discretion and put more emphasis on long-term regional planning. 

	Global consideration #4
	Fair Argument vs. Substantial Evidence for NDs/MNDs

When CEQA was young and NDs/MNDs were relatively brief documents, it made sense to have a relatively low standard for preparing the most extensive CEQA document (EIR). However, the fair argument standard may now be outdated as many NDs and MNDs have become like mini-EIRs and present much the same information and to the same level of detail as an EIR (mainly due to potential litigation). 
Some event participants suggested the state consider eliminating the “fair argument” threshold and requiring all CEQA documents to meet the “substantial evidence” test. This would help reduce competitors and  environmental/community groups from challenging NDs and MNDs in favor of EIRs strictly on the level of information provided and not on the basis of real environmental impacts. 
If the lead agency fully documents its ND and MND conclusions with substantial evidence, then it could not be challenged to prepare a more detailed but unnecessary EIR. At present this is a very common strategy for opponent groups (including industry competitors) fighting private and public works projects. 

	15064.7 and Appendix G
	Re-emphasize local Significance Thresholds (STs).

At present most lead agencies use the “standard” CEQA Checklist in the State Guidelines Appendix G but as their own Initial Study form AND local STs. There needs to be an emphasis on lead agencies discussing then adopting their own STs. They should be reviewed and updated regularly, and any that are time sensitive should have sun-setting provisions.
An additional consideration is to specify if or to what degree compliance with existing standards may reduce impact analyses or mitigation.

An additional consideration is to emphasize that compliance with existing laws and regulations is not mitigation but only those actions that are needed after compliance with those requirements. 

	Global consideration #5
	Adding Environmental Justice (EJ) as a CEQA issue.
EJ is already a requirement in NEPA compliance documents, and this would apply similar requirements to CEQA documents, possibly on a limited basis (i.e., project specific) versus a state-wide blanket requirement on all projects and documents.

	15082 or 15088
	Define “reasonably foreseeable” for cumulative impacts. 

EIRs have been challenged on what projects are actually reasonably foreseeable and lead agencies have little guidance as to what constitutes a legally adequate cumulative analysis. Possibly more specific timelines or dates beyond the historical “when the NOP is issued” as that threshold has been successfully challenged in the “Friends of Northern San Jacinto Valley v. Villages of Lakeview” case in 2012 in Riverside County.


	15084
	Clarify Administrative Draft EIR process.
Clarify whether a lead agency can share the Administrative Draft EIR with just the applicant first and not the rest of the public (i.e., before formal public distribution).

	15065(c)(5) new
	Add additional language: “The project is likely to disturb historic or Native American human remains as identified in the Initial Study”.
This would add another specific mandatory finding of significance consistent with the intent of AB 52.

	15034 (new)
	Create an exemption for demolition of structures that are not historic.
This could be a new Categorical Exemption so lead agencies could concentrate on reviewing demolition applications for potentially historic residential buildings. One consideration would be some change to either CEQA or state planning law that makes demolition permits discretionary so that structures older than 50 years must be evaluated for historical significance prior to demolition. At present many jurisdictions issue demolition permits as ministerial or non-discretionary actions which often eliminate consideration for historical significance. 

	Global change


	Restore concept of “de minimis” contributions in cumulative analyses
This concept was once common in cumulative analyses but was eliminated by a landmark court case (CBE v. CRA in 2002). However, event participants felt the state should discuss this concept again to try to focus cumulative analyses on the important and actual potentially significant environmental impacts and not be bogged down in unnecessarily detailed or lengthy analysis.

	
	Specifically allow the use of tiering with Negative Declarations after approval of an EIR with overriding considerations (i.e., significant impacts).



	Global consideration #6
	Clarify or support “harmless errors” conditions in court decisions.

Some additional language would give lead agencies more protection for errors which were unintentional and which did not substantively change the content or meaning of the CEQA document or process.

	Global consideration #7
	“Authority to sever and enjoin only offending project parts”

Adding this language in appropriate locations would help streamline the CEQA process by specifically allowing lead agencies to only recirculate or revise portions of EIRs that were found to be inadequate. At present it is not clear to lead agencies or often the courts as to the appropriate specific actions to take following a court decision (i.e., specifically what sections or information to revise and recirculate).

	15335 (new)
	Allow a “locally defined infill exemption” with adequate documentation.

Many lead agencies would like to be able to have infill exemptions defined at the local level since they are so strongly affected by local conditions and constraints. This would allow lead agencies to concentrate on more problematic sites and projects while encouraging infill development on appropriate properties.


In addition to the measures the above suggestions, some AEPI Event participants suggested a number of CEQA changes that did not gain enough group support to be listed above, but may still have some merit, and so are presented below.
3.  Other Possible Changes

	Section 

Change
	Description of Proposed Change

(15000+ refers to the Guidelines, 21000+ refers to the Statute)

	Admin Record
	Cap Administrative Record costs
It would be helpful if there was guidance or limits on costs associated with preparing administrative records. It can often be overwhelming, not only the cost but staff time needed, to assemble the admin record for a complicated CEQA case. Perhaps OPR could issue a handbook or separate guidance paper on the admin record. 

	General Update
	General CEQA Update to address social media
There should be discussion as to how CEQA can take advantage of social media, currently neither the statute or guidelines take much advantage of electronic media other than a method of providing alternative document copies to the state clearinghouse. Many smaller jurisdictions still require hard copies of CEQA documents which adds cost and limits availability of documents to the public. 

	Standing and Litigation
	Clarify concept of standing relative to CEQA challenges
With the rise of competitor-based lawsuits, conservation or community interest groups, and a general increase in CEQA lawsuits, especially for large projects, the state should consider clarifying who or what groups have standing to challenge projects under CEQA.

Another consideration is for the state to discuss possible ways to reduce vexatious litigants and litigation while preserving the right of the public and agencies to challenge CEQA documents and process. 

	Translation
	Consider if or when CEQA documents should be translated
Although controversial, the state should at least discuss if or when CEQA documents should be translated into other languages to allow for meaningful community review and input. Such a requirement should not be made lightly as it would significantly increase the cost and time needed to prepare and process CEQA documents. It might be useful to consider only translating the executive summary of an EIR or preparing a summary of an ND/MND under certain conditions.


D.  OTHER CONSIDERATIONS
1. AB 32 and SB 375

Assembly Bill (AB) 32, California’s Global Warming Solutions Act of 2006, gave the California Air Resources Board (CARB) authority over sources of GHG emissions, including cars and light trucks. According to CARB, transportation accounts for 40 percent of GHG emissions, with cars and light trucks accounting for almost three-quarters of those emissions (30 percent overall).

Senate Bill (SB) 375 (Chapter 728, Statutes of 2008) directed CARB to set regional targets for reducing greenhouse gas emissions to ensure that cities and counties were involved in the development of regional plans to achieve those targets. SB 375 built on the existing framework of regional planning to tie together the regional allocation of housing needs and regional transportation planning in an effort to reduce greenhouse gas (GHG) emissions from motor vehicle trips. The law established a collaborative process between regional and state agencies to set regional GHG reduction targets, and provide CEQA incentives for development projects that are consistent with a regional plan that meets those targets. Cities and counties were to retain their existing authority over local planning and land use decisions. SB 375 has three major components:

1. Using the regional transportation planning process to achieve reductions in greenhouse gas emissions consistent with AB 32’s goals;

2. Offering California Environmental Quality Act incentives to encourage projects that are consistent with a regional plan that achieves greenhouse gas emission reductions; and

3. Coordinating the regional housing needs allocation process with the regional transportation process while maintaining local authority over land use decisions.

SB 375 sets up a collaborative process between metropolitan planning organizations (MPOs) and CARB to establish greenhouse gas emissions targets for each region in the state. A Regional Targets Advisory Committee including city and county officials is currently advising CARB on the targets. The law requires each MPO to include a “Sustainable Communities Strategy” (SCS) in the regional transportation plan that demonstrates how the region will meet the greenhouse gas emission targets. If the SCS falls short of meeting the targets, the region must prepare an “alternative planning strategy” (APS) that, if implemented, would meet the targets. It requires that decisions relating to the allocation of transportation funding be consistent with the SCS. It also creates CEQA streamlining incentives for projects that are consistent with the regional SCS or the APS if one is required. SB 375 changes housing element law to synchronize the schedule and develop common land use assumptions for regional housing and transportation planning. Finally, SB 375 is intended to strengthen the existing requirements for input by the public and local officials into the development and review of MPO plans.
2. SB 743

On September 27, 2013, Governor Brown signed Senate Bill (SB) 743. Among other things, SB 743 created a process to change how transportation impacts are analyzed under the California Environmental Quality Act (CEQA). Currently, environmental review of transportation impacts focuses on the delay at intersections and roadway segments. That delay is measured using a metric known as "level of service," or LOS. Mitigation for increased delay often involves increasing capacity. OPR believes these mitigations may increase auto use and emissions and discourage alternative forms of transportation. Under SB 743, the focus of transportation analysis will shift from driver delay to reduction of greenhouse gas emissions, creation of multimodal networks, and promotion of a mix of land uses.

 

Unfortunately, OPR has not yet defined what performance measures might be used instead of delay or what would be defined as a significant impact. It has been exploring such measures as vehicle miles of travel (VMT), automobile trip generation, and transportation impact. OPR's argument is that centrally located infill development has shorter trips, fewer automobile trips, and fewer significant impacts than greenfield development. OPR is still working on guidelines as to how VMT analyses should be performed, which will involve regional average VMT values for various types of land uses against which individual projects can be evaluated to determine if they will reduce or increase local VMT, which may become a new significance threshold for traffic impacts.

3. AB 779

Finally, Assembly Bill (AB) 779 (Garcia), which is currently in the Senate Appropriations Committee, would delete LOS as an element of a congestion management program in favor of VMT. It would also require performance element measures to demonstrate GHG emission reductions to align with review of the State Climate goals. 
E.  SUMMARY OF IMPLICATIONS FOR CEQA AND AEP GUIDANCE
Obviously 2015 was full of important changes for CEQA and it appears 2016 will continue and could expand that trend. Several Supreme Court cases have raised fundamental issues about CEQA (e.g., whether CEQA documents should only look at project impacts on the environment or also impacts of the environment on a project) and provided at least some guidance on how to evaluate greenhouse gas emission impacts.

In light of the magnitude of state level changes, the suggestions made by AEP Institute participants  may be particularly important. They include a number of beneficial short-term changes that would help with the administration and implementation of CEQA. The also outline some more long-term changes that deserve discussion and consideration at the state level both by OPR and the legislature.

AEP wishes to be an integral part in state-level discussions on both short- and long-term changes to CEQA. As CEQA practitioners, we believe we have a unique and informed perspective on CEQA as our professional members deal with CEQA on a daily basis from both the public and private perspectives. We hope this Guidance Paper is useful to state regulators, legislators, and the public to suggest both short- and long-term changes to CEQA that could benefit all Californians in the long run. 
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H.  ACRONYMS

AB

Assembly Bill

AEP

Association of Environmental Professionals

APS

Alternative Planning Strategy (per SB 375)

BAAQMD
Bay Area Air Quality Management District

CARB

California Air Resources Board

CEQA

California Environmental Quality Act of 1970

DEIR

Draft Environmental Impact Report

EIC

Emerging Issues Committee 
EIR

Environmental Impact Report

FEIR

Final Environmental Impact Report

GHG

Greenhouse Gas Emissions

LOS

Level of Service (measure of traffic congestion)

MND

Mitigated Negative Declaration

MPO

Metropolitan Planning Organization
OPR

Governor’s Office of Planning and Research
PRC

Public Resources Code
ND

Negative Declaration

SB

Senate Bill

SCS

Sustainable Communities Strategy (per SB 375)

VMT

Vehicle Miles Traveled
APPENDIX A:  AEP INSTITUTE 2015 EVENT PROGRAM (on CD)
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APPENDIX C: SUPPORTING MATERIALS (on CD)
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